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PREFATORY NOTE 


It is the purpose of this publication to make available to interested 
persons, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as de- 
cisions which are made in proceedings of a quasi-judicial (as opposed 
to quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re- 
quired to be published in the Federal Register or (for reasons of 
law and policy) decisions issued under statutes which expressly 
authorize, but do not require the publication of the facts and circum- 
stances of a violation, unless the Secretary in his decision has 
specifically ordered or directed such publication. 

The principal statutes concerned are the Agricultural Adjustment 
Act (1933), as amended and as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 (7 U.S. C. 1940 ed. 601 et 
seq.), the Commodity Exchange Act (7 U. S. C. 1940 ed. 1 et seq.), the 
Federal Seed Act (7 U.S. C. 1940 ed. 1551 et seq.), the Grain Standards 
Act (7 U.S. C. 1940 ed. 71 et seq.), the Packers and Stockyards Act, 
1921 (7 U.S. C. 1940 ed. 181 et seq.), and the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions” and may be 
cited by the designation “A. D.” together with the appropriate 
number, which appears at the beginning of each decision. Copies of 
monthly issues beginning with January of 1942 and annual bound 
volumes of the decisions will be available through the Superintendent 
of Documents, Washington, D. C. 
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(A. D. 1) 


UNITED STATES DEPARTMENT OF AGRICULTURE 


IN THE MATTER OF THE PETITIONS OF LADYSMITH MILK PRODUCERS’ COOPERATIVE 
ASSOCIATION, BowMAN Datry COMPANY, and BARRON COOPERATIVE CREAMERY 
under subsection (15) (A) of section 8c, Public Act No. 10, 73d Congress, as 
amended and as reenacted and amended by the Agricultural Marketing Agree- 
ment Act of 1987, relating to Order No. 41, as amended, regulating the handling 
of milk in the Chicago, Illinois, Marketing Area. Before the Secretary of 
Agriculture. Nos. D-41-8, D-41-9, D-41-10, (consolidated). 


PRELIMINARY STATEMENT 


Order No. 41 (hereinafter called “the order”), issued by the Secre- 
tary pursuant to the Agricultural Adjustment Act (1933), as amended 
and as reenacted and amended by the Agricultural Marketing Agree- 
ment Act of 1937 (hereinafter called “the act”),? regulates such han- 
dling of milk in the Chicago, Illinois, milk-marketing area as is in 
interstate commerce or as directly burdens, obstructs, or affects inter- 
state commerce. 

By General Regulations, series D, No. 1 (Title 7, Chap. TX, Secs. 
900.000-900.122, inclusive, Code of Fed. Regs.), promulgated ‘under 
subsection (15) (A) of section 8c of the’ act, provision is made for 
hearings on written petitions filed by handlers complaining of the 
specific terms of provisions of any order issued by the Secretary under 
the act. 

The Ladysmith Milk Producers’ Cooperative Association, the Bow- 
man Dairy Company, and the Barron Cooperative Creamery (here- 
inafter called “the petitioners”), handlers of milk as defined in the 
order and, therefore, subject to regulation thereunder, filed petitions 
seeking relief from claims made upon them as a result of the reclassi- 
fic: ation, under the order, of certain milk by the acting milk-market 
administrator, the person administering the order.t. The petitioners 
complained of the acting market administrator’s interpretation and ap- 
plication to them of the following provisions of the order: 

“(2) Class II milk shall be all milk, except skimmed milk, disposed of in the 
form of flavored milk and flavored milk drinks, all milk used to produce cot- 
tage cheese, and all milk used to produce cream which is disposed of in the form 
of cream (for consumption as cream), ice cream, and ice-cream mix. 

“(3) Class III milk shall be all milk used to produce a milk product other 
than one of those specified in class IT, and all milk accounted for as actual plant 
shrinkage, but not to exceed 2 percent of the total receipts of milk from pro- 
ducers.” (Sec. 941.4 (b) of the order.) 


1The order which was effective at the time of the events concerned in this proceeding 
appears in title 7, ch. IX, sees. 941.0-941.13, inclusive, 1939 Supplement, Code of Fed. Regs. 
27U.8S.C.A. 601 659, inclusive. 
3 By agreement between counsel for the petitioners and counsel for the United Stgtes 
Department of Agriculture (hereinafter called “the Department’), the three petifions 


were consolidated. 
1 
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The action to which the petitioners objected consisted in the re- 
classification by the acting market administrator from Class III to 
Class II of certain milk made into unsalted butter by the petitioners 
and then disposed of for the manufacture of ice cream. 

The petitioners requested that they be required to pay for the 
milk from which the unsalted butter was made at only the Class III 
price during the months when the milk’ was purchased rather than 
at the Class II price, and that the acting market administrator be 
directed to cancel his claims against the petitioners. 

The Secretary, on the basis of the petition, and in accordance with 
General Regulations, Series D, No. 1, caused to be given due notice 
of a hearing to be held on November 7, 1940, at Chicago, Illinois, at 
which time and place evidence would be received concerning the mat- 
ters put in issue by the petition. The hearing was held at the time 
and place designated in the notice. 

It appeared at the hearing that: The petitioners were, at the time 
of the events which are here involved, engaged in purchasing and 
processing milk and selling milk and cream in the Chicago market- 
ing area. During the months of May and June, 1940, the petitioners 
purchased from producers milk which they manufactured into un- 
salted butter. The unsalted butter was eventually sold to the Golden 
Rod Ice Cream Company of Chicago, which company used a portion 
of it in the manufacture of ice cream.* The milk used in the manu- 
facture of the unsalted butter which was then used in the manufac- 
ture of ice cream was reported by the petitioners to the market ad- 
ministrator as Class III milk. Thereafter the acting market admin- 
istrator informed the petitioner Bowman, by letter, that milk used 
in the manufacture of unsalted butter, which is subsequently used 
in the manufacture of ice cream and ice-cream mix, is to be classi- 
fied as Class II milk under the order. He thereupon reclassified (in 
Class II) the milk used in the manufacture of the unsalted butter 
which was then used in the manufacture of ice cream and, on Octo- 
ber 1, 1940, demanded payments of $3,016.09 from the petitioner 
Ladysmith, $1,125.27 from the petitioner Bowman, and $8,214.45 
from the petitioner Barron. These amounts represented the differ- 
ence between Class II and Class III prices for such milk computed 
under the order for the months in question. 

November 30, 1940, was fixed as the date on or before which briefs 
might be filed. This date was subsequently changed to January 25, 
1941. A brief for the petitioners was filed on December 3, 1940, and 
a brief for the Department was filed on January 3, 1941. A reply 
brief for the petitioners was filed on January 27, 1941. 


4The butter made by the petitioners Ladysmith and Barron was sold by them to the 
titioner Bowman. The petitioner Bowman sold this butter, as well as the butter made 


y it, to the Golden Rod Ice Cream Co. 
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On January 30, 1941, the report of the officer who presided at the 
hearing, containing statement of case, findings of fact, conclusions, 
and recommended ruling of the Secretary, was served by registered 
mail upon each of the petitioners. At the same time a copy of the 
report was delivered to the Surplus Marketing Administration of the 
Department. The report was adverse to the petitioners and, on 
February 25, 1941, they filed exceptions thereto. 

Pursuant to a request by counsel for the petitioners, the proceeding 
was set down for oral argument before the Secretary ° on November 
13, 1941. After the oral argument a supplementary brief was filed by 


the Department. 
FINDINGS OF FACT 


On the basis of the record in this proceeding and after having 
considered the briefs and exceptions filed and the arguments made 
herein, I hereby find that: 

1. The petitioner Ladysmith Milk Producers’ Cooperative Asso- 
ciation is a corporation organized and existing under the laws of the 
State of Wisconsin. Its address and principal place of business is 
Ladysmith, Rusk County, Wisconsin. 

2. The petitioner Bowman Dairy Company is a corporation or- 
ganized and existing under the laws of the State of Illinois. Its ad- 
dress and principal place of business is 140 West Ontario Street, 
Chicago, Illinois. 

3. The petitioner Barron Cooperative Creamery is a corporation 
organized and existing under the laws of the State of Wisconsin. 
Its principal place of business is Barron, Barron County, Wisconsin, 

4. The petitioners are handlers of milk and milk products and were, 
at the time of the events described in the petitions, engaged in pur- 
chasing and processing milk and in selling milk and cream in the 
Chicago marketing area. During the months of May and June, 1940, 
the petitioners manufactured certain quantities of unsalted butter. 
The petitioners Ladysmith and Barron sold the unsalted butter made 
by them to the petitioner Bowman. The petitioner Bowman sold the 
unsalted butter purchased from the petitioners Ladysmith and Bar- 
ron, together with the unsalted butter made by it, to the Golden Rod 
Ice Cream Company of Chicago. A portion of the unsalted butter 
so sold to the Golden Rod Ice Cream Company was used in the manu- 
facture of ice cream. The quantities of milk purchased by the peti- 
tioners and used in the manufacture of the unsalted butter which was 
sold to the Golden Rod Ice Cream Company and used in the manu- 


facture of ice cream are as follows: 
* 


5The argument was held before Mr. Robert H. Shields, Assistant to the Secretary, who 
acts for the Secretary pursuant to authority delegated (6 F. R. 5192) under the Act of 
April 4, 1940 (54 Stat. 81), the so-called Schwellenbach Act. 
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Ladysmith Milk Producers’ Cooperative Association : 
May 1940. 406, 742 pounds of milk. 
580, 999 pounds of milk. 


240, 397 pounds of milk. 
68, 835 pounds of milk. 

Barron Cooperative Creamery: 
May 1940 1, 358, 630 pounds of milk. 
June 1940 1, 473, 152 pounds of milk. 

The petitioners, in their reports to the market administrator, classi- 
fied this milk as Class III milk and paid therefor at Class III prices 
as provided in sections 941.4 and 941.5 of the order. 

5. The acting market administrator reclassified, in Class II, the 
milk used by the petitioners for the manufacture of unsalted butter 
which had been sold to the Golden Rod Ice Cream Co, and used in 
the manufacture of ice cream. Coincidentally, he demanded payments 


from the petitioners as follows: 


Ladysmith Milk Producers’ Cooperative Association : 
$1, 232. 42 
1, 783. 67 
Bowman Dairy Company: 
OL ee ee ee eS Bootes EE Orne Sd 


4, 301. 60 


These amounts represented the difference between Class III prices 
and Class II prices as determined under the order for the milk 
purchased in May and June 1940 and used by the petitioners in the 
manufacture of the unsalted butter which was sold to the Golden 
Rod Ice Cream Company and used in the manufacture of ice cream. 


CONCLUSIONS 


The order provided, at the time of the events here involved, that 
Class II milk “* * * shall be all milk * * * used to produce 
cream which is disposed of in the form of cream (for consumption as 
cream), ice cream and ice-cream mix.”* It provided that Class ITI 
milk “* * * shall be all milk used to produce a milk product other 


than one of those specified in ClassII * * *.”° 


The petitioners urge that the Class II definition should be read as 
follows: “Class II milk shall be all milk * “** * used to produce 
cream which is disposed of in the form of * * * ice cream and 
ice-cream mix.” Because the milk here involved was used by them to 
produce butter (a product not specified in Class II) rather than 
cream, they conclude that the Class II definition is inapplicable. 

The Department would read the Class II definition as follows: 
“Class II milk shall be all milk * * * used to produce * * * 
ice cream, and ice-cream mix.” Because the milk was finally used 


® Sec, 941.4 of the order. 
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to produce ice cream, the Department concludes that the acting 
market administrator’s reclassification was proper. 

It is one of the purposes of the act to assure to producers a return 
for their milk commensurate with its value for the use to which it is 
applied.” Where, as here, competing constructions are possible, that 
which is most conducive to the statutory objective should be favored. 
The conclusion, then, is that, under section 941.4 (b) of the order, 
milk used to produce ice cream, irrespective of the previous forms it 
may have assumed, is properly classifiable in Class II. 

The petitioners made some point of the fact that their use of the 
milk was for making butter and that they disposed of the milk in that 
form. Classification, they urge, should depend on such use or such 
disposition, without regard to the use made of the butter by others 
or the form in which the butter was disposed of by others. There is 
little doubt that the order could have, consonantly with the act, pro- 
vided for classification on such a basis. See the discussion contained 
in the ruling made this day on the petition of the /. H. Renken Dairy 
Company (No. D-27-17).8 The order does not, however, promise 
classification upon the use of or the form of disposition of the milk 
by the first handler and it cannot be held, in view of the statutory 
purpose, that such use or disposition, as opposed to use or disposition 
by other handlers, necessarily governs classification. It must be held, 
on the contrary, that classification under- the order is only presump- 
tively determined by the use or form of disposition by the first handler, 
and that the establishment of a different utilization requires, accord- 
ingly, either a lower or higher classification. 

The petitioners contend that their position finds support in an 
amendment to the order which was issued on June 21, and became 
effective on July 1, 1940. By the amendment, a new use classification 
(Class IV), which includes butter, was added to the order. The 
portion of the new classification upon which the petitioners rely 
is as follows: 


“* * * Any handler whose report claimed the origina! classification of milk 
in this class shall be liable under the provisions of Sec. 941.8 (g) for the difference 
between the Class IV and Class II prices for the delivery period in which the 
Class IV classification was claimed on any such milk, if the butterfat used in 
the production of butter is subsequently used in the production of ice cream 
or ice-cream mix.” (Section 941.4 (b) (4).) 


This, say the petitioners, indicates that prior to the amendment milk 
the butterfat from which was used to make ice cream could not be 
classified in Class II. Otherwise, they argue, the amendment was 
unnecessary. Conceding that a clarifying amendment of this sort 
may indicate previous doubts, it cannot result in the denial of powers 


7U. S.C. A. 608e (5) (A). 
8 This ruling involves Order No. 27, applicable to handlers of milk in the New York 
metropolitan milk-marketing area. 





6 AGRICULTURE DECISIONS A. D.2 


which, by fair inference, existed before the amendment.’ It is reason- 
able to conclude that the order before amendment afforded ample 
authority for a reclassification based upon utilization in either a 
higher or lower classification than that first reported. 

It is concluded that the acting market administrator acted properly 
and as required by the order in reclassifying in Class II the milk 
used by the petitioners for the manufacture of unsalted butter, which 
butter was sold to the Golden Rod Ice Cream Company and used in 
the manufacture of ice cream. It is concluded also that this action 
of the market administrator and the provisions of the order under 
which it was taken are in accordance with law. 


ORDER 


In view of the foregoing findings of fact and conclusions, the relief 
requested by the petitioners is denied and the petitions are dismissed. 

This document (including preliminary statement, findings of fact, 
conclusions, and order) shall be served on the petitioners by deposit- 
ing copies thereof in the United States mail, registered and addressed 
to (1) Ladysmith Milk Producers’ Cooperative Association, Lady- 
smith, Rusk County, Wisconsin; (2) Bowman Dairy Company, 140 
West Ontario Street, Chicago, Illinois; and (3) Barron Cooperative 
Creamery, Barron, Barron County, Wisconsin. Copies shall also be 
mailed to Louis E. Hart, Attorney-at-Law, 120 South LaSalle Street, 
Chicago, Illinois; Grover D. Rose, Attorney-at-Law, 10 South LaSalle 
Street, Chicago, Illinois; and A. W. Colebank, Acting Milk Market 
Administrator, Federal Building, Chicago, Illinois. Copies shall be 
delivered to the Agricultural Marketing Administrator of the Depart- 
ment and to the Administrator of the Surplus Marketing Adminis- 
tration of the Department, Washington, D. C. 

Done at Washington, D. C., this 5th day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ SEAL] (S) Roserr H. Suterps, 

Assistant to the Secretary of Agriculture. 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 6 F. R. 5192). 


(A. D. 2) 


UNITED STATES DEPARTMENT OF AGRICULTURE 


IN THE MATTER OF THE PETITION oF M. H. RENKEN Dartry CoMPANY, under sub- 
section (15) (A) of section 8c, Public Act No. 10, 73d Congress, as amended 
and as reenacted and amended by the Agricultural Marketing Agreement Act 
of 1937, relating to Order No. 27, order regulating the handling of milk in the 


® Compare Federal Trade Commission v. Bunte Bros, (1941), 812 U. 8. 349, including the 
dissent filed by Douglas, J. 
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New York metropolitan milk-marketing area. Before the Secretary of Agri- 


culture. No. D-27-17. 
PRELIMINARY STATEMENT 


Order No. 27, as amended ' (hereinafter called the “order”), issued 
pursuant to the Agricultural Adjustment Act (1933), as amended 
and as reenacted and amended by the Agricultural Marketing Agree- 
ment Act of 1937 (hereinafter called the “act”), regulates such 
handling of milk by handlers in the New York metropolitan milk- 
marketing area * as is in interstate commerce or as directly burdens, 
obstructs, or affects interstate commerce. 

By regulations * promulgated in respect of proceedings under sub- 
section (15) (A) of section 8c of the act,’ provision is made for hear- 
ings on written petitions filed by handlers complaining of the specific 
terms or provisions of any order issued by the Secretary under the 
act, 

In accordance with these regulations, the M. H. Renken Dairy 
Company (hereinafter called the “petitioner”), a handler of milk as 
defined in the order, and, therefore, subject to regulation thereunder, 
filed a petition complaining of the reclassification by the market ad- 
ministrator, the person administering the order, of certain milk, 
which it had handled, from Class III-C to Class II—A, unpriced. 
The reclassification was based upon an interpretation by the market 
administrator of sections 1 and 2 of article III (section 927.4) of the 
order, the pertinent parts of which are as follows: 


Section 1. Basis of classification —All milk received from producers by handlers 
shall be classified in the classes set forth in section 2 * * * in accordance 
with its utilization at, or movement from, the plant where received from pro- 
ducers * * *; Provided, That * * * if milk is moved as cream * * *® 
from any plant outside the marketing area to any second plant, classification of 
such milk at the first plant may be in accordance with its utilization at such 
second plant. ° 

* * * * . * * 

Sec. 2. Classes of utilization.—The classes of utilization of milk shall be as 
follows: 

s s * *s * 7 7. 

2. Class II-A milk shal] be all milk the butterfat from which leaves or is 
on hand at a plant in the form of cream, except as set forth in paragraphs 5 and 7 
of this section. 

7 7 * = 7 ” . 

6. Class III-C milk shall be all milk the butterfat from which leaves a plant 
in the form of frozen desserts or homogenized mixtures which were sold outside 
of New York City. ; 


* * * . - * * 


1The order, as amended, which was effective at the time of the transactions and events 
concerned in this proceeding, appears in title 7, ch. IX, secs. 927.1-927.11a, inclusive, 1938 
and 1939 Suppls. to Code of Fed. Regs. Its operation and issuance are explained rather 
aohen’s ort Court of the United States in the opinion in the Rock Royal case 
(1s 7 :‘U. S. 533. 

27 U.S. C. A. 601-659, inclusive. 

3The area (defined in the order) was, at the times here rtinent, comprised of the city 
of New York and of the counties of Nassau, Suffolk, and Westchester in New York Sthte. 

4 General eee series D, No. 1 (title 7, ch. IX, secs. 900.100—900,122, inchuaive. 
C ode of Fed. Regs). 

tee rr 608¢ (15) (A). 
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The Secretary, on the basis of the petition and in accordance with 
the regulations, caused to be given due notice of a hearing to be held 
on July 17, 1940, at New York, N. Y., for the purpose of receiving evi- 
dence on the matters put in issue by the petition. The hearing, at 
which the petitioner and the United States Department of Agri- 
culture (hereinafter called the “Department”) were represented, was 
opened at the time and place specified in the notice, and was continued 


until February 27, 1941, when it was completed. 

It appeared at the hearing that: During the months of December 
1939, and January, February, March, and April, 1940, the petitioner 
received from producers at its plants in Westfield and Middlebury 
Center, Pennsylvania, and separated at such plants 1,544,913 pounds 
of fluid milk which it sold (but did not move from its plants), in the 
form of cream, to the Center Milk Products Co. of Middlebury Center. 
The cream was resold by Center to the Penn-Reed Milk Co. and was 
moved directly, in the form of cream, from the plants of the petitioner 
at Westfield and Middlebury Center to the plant of Penn-Reed at 
Belleville, Pennsylvania. The cream was, in turn, sold by Penn-Reed 
and was moved from the Belleville plant of Penn-Reed in the form 
in which it had been received by Penn-Reed, that is, as cream. Even- 
tually, however, the cream was probably used in making frozen des- 
serts or homogenized mixtures, products included in Class III-C.° 
The petitioner reported the milk from which the cream was separated 
in Class III-C and was paid or credited by the market administrator 
accordingly, on the basis of the difference, under the order, between 
the uniform or “blend” prices and the Class III-C minimum prices. 
Thereafter, the market administrator reclassified the milk in Class 
II-A, unpriced,’ and made a demand (with which the petitioner com- 
plied) for the payment (or repayment) of the «mount previously 


® See p. 3, supra. 

™The distinction between “priced” and “unpriced” milk is not pertinent to the question 
= by this proceeding. The following explanatory observations may, however, be of 
interest. ‘ 

Minimum prices established by the order for Class I milk and for Class II—A milk do 
not apply to milk of these classes which is not sold in the marketing area and which does 
not pass through a plant in the area. (Section 1, Article IV (section 927.5) of the order.) 
Such milk is, therefore, referred to as “unpriced’” milk. The milk of a handler in all 
classes other than Class I and Class II-A is subject to the minimum prices prescribed by 
the order unless the handler has “unpriced” Class I milk. In that event a percentage of 
all the handler’s milk not in Classes I and II—A equal to the percentage of all his Class I 
milk which is unpriced is not subject to the prescribed minimum prices. The milk here 
involved which was initially reported in Class III-C was milk to which the minimum 
prices for Class III—C milk apened, notwithstanding its sale outside the marketing area 
and its failure to pass through a plant in the marketing area. This was apparently be- 
cause the petitioner had no Class I milk to which the minimum prices for Class I milk 
did not apply. Where (1) the minimum prices for Class III—-C milk are applicable, (2) 
such minimum prices are below the uniform or “blend” prices computed under the order, 
and (3) the handler must pay at least the uniform or “blend” prices to producers, the 
handler receives payment or credit from the market administrator for an amount equal 
to the difference between the value of the milk computed at the uniform or “blend” prices 
and the value computed at the Class III-C minimum prices. The petitioner here ap- 
parently received such payment or credit on the basis of a classification in Class III-C. 
However, when the milk was reclassified as Class II-A milk to which the minimum prices 
for Class II-A milk were not applicable (because the milk was not sold in the marketing 
area and did not pass through a plant in the marketing area), the basis of the petitioner's 
right to the payment or credit peers made by the market administrator was removed. 
Accordingly, the market administrator demanded payment (or repayment) from the peti- 
tioner of the amount previously paid or credited on the basis of the original III-C 


classification. 
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credited or paid to the petitioner on the basis of the ITI-C classifica- 
tion, plus an amount for administrative expenses.® 

The petitioner contends that the milk here involved was actually 
used, after it left Penn-Reed, in the manufacture of frozen desserts and 
homogenized mixtures, both products specified in Class III-C; * that 
the market administrator erred in failing to consider the ultimate 
actual utilization of the milk in such products; and that an inter- 
pretation of the order which excludes ultimate actual use from con- 
sideration in establishing classification of milk conflicts with and is 
invalid under section 8c (5) (A) of the act. That section of the act 
authorizes the inclusion in orders of terms classifying milk “* * * 
in accordance with the form in which or the purpose for which it 
is used * * » 10 

March 29, 1941, was fixed at the hearing as the date on or before 
which briefs could be filed. A brief on behalf of the petitioner was 
filed within the prescribed period. 

On August 11, 1941, the report of the officer who presided at the 
hearing, containing statement of case, findings of fact, conclusion, 
and recommended ruling of the Secretary, was served on the peti- 
tioner. On the same date a copy of the report was delivered to the 
Administrator of the Surplus Marketing Administration of the De- 


partment. Although the recommended ruling was adverse to the peti- 


tioner, no exceptions were filed. 

At the request of the Secretary, the proceeding was argued orally 
in Washington, D. C., on November 13, 1941.% On December 8, 
1941, a brief supplementary to the oral argument was filed by the 


Department. 


FINDINGS OF FACT 


On the basis of the record in this proceeding and after having con- 
sidered the documents filed and the arguments made herein, I hereby 


find that: 
1. The petitioner, M. H. Renken Dairy Company, is a corporation 


existing under and by virtue of the laws of the State of New York. 
Its address and principal place of business is 584 Myrtle Avenue, 


Brooklyn, New York. 
2. The petitioner, at the time of the transactions and events con- 


cerned in this proceeding, was engaged generally in the purchase 
and distribution of milk and milk products, both within and without 


8 Article VIII (section 927.9) of the order requires handlers to pay to the market 
administrator, with respect to Class I, Class IT—A, and Class II-B milk (but not other 
classes), their pro-rata share (not to exceed 2 cents per hundredweight) of the expense of 
administering the order. s 

* See p. 3, supra. 

07 U. 8. C. A. 608e (5) (A). 

11The request came from and the oral argument was held before Robert H. Shields, 
Assistant to the Secretary, who acts for the Secretary pursuant to authority delegated 
(6 F. R, 5192) under the Act of April 4, 1940 (54 Stat. 81). 
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the New York metropolitan milk-marketing area as defined in the 
order, and was a handler as defined in the order. 

3. During the months of December 1939 and January, February, 
March, and April, 1940, the petitioner owned and operated at West- 
field and Middlebury Center, Pennsylvania, plants at which fluid 
milk was received from producers and was processed and separated. 
During these months, the petitioner received and separated at its 
Westfield and Middlebury Center plants 1,544,913 pounds of milk 
which it sold, in the form of 40 percent pasteurized cream, to the Cen- 
ter Milk Products Co. of Middlebury Center, Pennsylvania. 

4, The cream so sold to the Center Milk Products Co. was resold 
by Center to the Penn-Reed Milk Co. and was moved directly, in the 
form of cream, from the plants of the petitioner at Westfield or Mid- 
dlebury Center to the plant of Penn-Reed at Belleville, Pennsylvania. 
The cream was then sold by Penn-Reed to various ice-cream, baking, 
and restaurant companies located in Pennsylvania. It left the Belle- 
ville plant of Penn-Reed destined for these purchasers in the form 
in which it had been received by Penn-Reed, that is, as cream. 

5. Penn-Reed informed Center, from whom it had purchased the 
cream, that the cream would be used in making frozen desserts or 
homogenized mixtures. The milk from which the cream was sepa- 
rated was reported by the petitioner in Class III-C and the petitioner 
was paid or credited by the market administrator accordingly, on the 
basis of the difference, under the order, between the value of the milk 
computed at the uniform or “blend” prices and the value of the milk 
computed at the Class III-C minimum prices. 

6. The milk from which the cream was separated was reclassified 
by the Market Administrator in Class II-A, unpriced, after an exam- 
ination of the books and records of the petitioner, Center and 
Penn-Reed, had disclosed that the cream moved from the Penn-Reed 
plant at Belleville in the form of cream (the form in which it was 
received), rather than in the form of frozen desserts or homogenized 
mixtures. The reclassification was accompanied by a demand (with 
which the petitioner complied) for the payment (or repayment) of 
the amount previously paid or credited to the petitioner on the basis 
of the original III-C classification, plus an amount for administrative 
expenses,” 




































CONCLUSIONS 






Although a good part of the evidence presented in this proceeding 
was concerned with the utilization of the cream involved by those 
who purchased it from the Penn-Reed Milk Co., the proceeding 
presents no great factual controversy. The petitioner has alleged and 
has endeavored to prove that the purchasers from Penn-Reed used 








See footnote 8, supra. 
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the cream in making either frozen desserts or homogenized mixtures. 
These allegations and this endeavor were obviously made upon the 
theory that such a use of the cream, if established, would entitle the 
petitioner to the original III-C classification and require the vacation 
of the market administrator’s reclassification of II-A, unpriced. The 
Department has not admitted the utilization of the cream to be as 
alleged by the petitioner, but has adduced no proof to the contrary, 
and has maintained that, even if such utilization were clearly shown, 
it would be immaterial to the decision in this proceeding. In the 
classification, under the order, of the milk here involved, the Depart- 
ment attaches exclusive significance to the form (cream) in which the 
milk moved from the second plant (the Belleville plant of Penn- 
Reed), and urges upon the Secretary the proposition that the order 
neither requires nor permits and the act does not require consideration 
or effect to be given the use of the cream by purchasers to whom it 
was sent from the second plant. The petitioner contends, first, that 
the Department’s construction of the order is erroneous and, second, 
if this construction is not erroneous, that the provisions of the order 
under which the market administrator made his reclassification are 
invalid under the act. 

The order provides, in section 1 of article III (sec. 927.4), for 
the classification of milk “* * * in accordance with its utiliza- 
tion at, or movement from, the plant where received from pro- 
ducers * * *,” except that “* * * if milk is moved as cream 
* * * from any plant outside the marketing area to any second 
plant, classification * * * may be in accordance with its util- 
ization at such second plant.” Class II-A milk, under the order, is 
“* * * all milk the butterfat from which leaves or is on hand 
at a plant in the form of cream except as set forth in paragraphs 
5 and 7 of this section.” ** Class III-C milk, under the order, is 
“* * * all milk the butterfat from which leaves a plant in the 
form of frozen desserts or homogenized mixtures which were sold 
outside of New York City.” 

There is no doubt or ambiguity about these provisions. The 
order clearly and unmistakably requires classification to be based 
upon utilization at or movement from the first plant or, in certain 
cases, upon utilization at the second plant, without regard to uti- 
lization at or movement from other than the first or second plant. 
Its language cannot be construed, in accordance with the petitioner’s 
request, to allow or require classification of the milk from which the 
cream here involved was separated to be based upon its utilization 
by purchasers from Penn-Reed. The petitioner’s prayer for acon- 


1314 Sec, 2 of article III (section 927.4) of the order. 
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struction of the order under which the use of the cream by such pur- 
chasers will control classification must, therefore, be denied. 

The question for decision in this proceeding is thus reduced to one 
of the validity, under the act, of the provisions of the order which 
premise classification upon utilization at or movement from the first 
or second plant—provisions which, because of their clear and unam- 
biguous language, are susceptible only of a construction adverse to 
the petitioner’s interest.’ 

The first necessary inquiry relates, of course, to the provisions of 
the act itself. These, as stated before, authorize the classification of 
milk “* * * in accordance with the form in which or the pur- 
pose for which it is used * * *,” 16 

Striking is the failure of the act to say whose use is to determine 
classification. The language of the act alone, in the absence of direc- 
tions or guides to be found elsewhere, could be interpreted to mean 
that classification shall depend and be based upon the consumptive 
use to which milk is applied by persons other than handlers. It would 
follow from this that milk consumed as fluid milk, cream, ice cream, 
butter, etc., should be classified accordingly.“ The language could, 
in the alternative (as it has been) be interpreted to mean that classifi- 
cation shall depend and be premised upon the nonconsumptive use 
to which milk is applied by handlers, who are the persons subject to 
regulation. The conclusion from this interpretation would be that 
milk which a handler “uses” (that is, broadly, handles) as fluid milk, 
cream, ice cream, butter, etc., should be classified accordingly, without 
regard to the use consumers may eventually, in fact, make of the milk. 
Since the impact of the regulation provided by the act falls on 
handlers, rather than consumers, the second interpretation may be 
more acceptable than the first. The matter is not, however, free from 
doubt and, in accordance with settled principles of law,’* warrants 
an examination of the legislative history of the language, in order 
to isolate and determine, if possible, the real intention of the Congress. 

This legislative history is indeed revealing. The quoted provision 
of the act was incorporated in the Agricultural Adjustment Act (1933) 
by the Act of August 24, 1935 (Public Law No. 320, 74th Congress). 
The bill (H. R. 8492) which eventuated in the Act of August 24, 1935, 
as it was introduced in the House of Representatives, provided for 
the classification of milk “* * * in accordance with the form in 


1% On October 23, 1941, the Secretary, in a ruling on the petition of the Rupert Creamery 
Corporation (D—27—23) upheld a reclassification by the market administrator upon facts 
similar to those presented here. The petitioner specifically denied any challenge to the 
order’s validity. The ruling, therefore, must be considered as one upon the interpretation 
of the order, and not upon the question of whether the classification provisions of the order 
are in “accordance with law.” 

™7 U.S.C. A. 608e (5) (A). 

17 This interpretation manifestly suggests serious problems of administration, especially 
in a large or complicated market. 

18 Dupler Printing Press Co, v. Deering (1921), 254 U. 8. 443, 474, 475; Binns v. United 
States (1904), 194 U. S. 486, 495; Frankham, Legislative Debates and Committee Reports 
(1933), 2 Brooklyn L. Rev. 173; note (1937) 50 Harv. L, Rev. 622. 
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which it is ultimately used or consumed * * *.” [Italics added.] 
This language was retained in the bill as it was reported favorably 
to the House by the Committee on Agriculture, with the comment that 
the bill authorized classification of milk “* * * in accordance 
with its ultimate utilization * * *,”1* The House passed the bill 
in this form. However, the bill was amended during its considera- 
tion in the Senate and, as it was reported to the Senate by the Com- 
mittee on Agriculture and Forestry of that body, it authorized the 
classification of milk “* * * in accordance with the form in which 
or the purpose for which it is used * * *.” [Italics added.] In 
its report to the Senate the Committee commented that the bill pro- 
vided for the classification of milk “* * * in accordance with the 
purpose for which it is used * * *.”* The Senate passed the 
bill in the form in which it was reported by the committee. 

The divergence between the bills of the House and Senate was the 
subject of a conference between the two bodies as a result of which the 
House receded from its disagreement to,this particular language of the 
Senate’s bill and the Senate version prevailed. The conferees on be- 
half of the House said in their report with respect to this withdrawal: 

“Under the House bill orders relating to milk and its products were to include, 
among other provisions, provisions for classifying milk in accordance with the 
form in which it is ultimately used or consumed. The comparable provision in 
the Senate amendment provides for classification in accordance with the form in 
which, or the purpose for which, the milk is used. The House recedes.” ” 

Given its least effect, this legislative history indicates a lack of 
Congressional intention to make classification of milk exclusively de- 
pendent upon the form of its ultimate consumption and indicates that 
some “use” prior to ultimate consumption may properly be made 
determinative of the question of classification. 

An examination of subsequent events reveals even more clearly the 
Congressional intention which is indicated by the legislative history 
just referred to. After the enactment of August 24, 1935, and before 
the reconsideration of the order provisions of the act by the Congress 
in 1937,2* a number of orders applicable to milk and its products were 
issued by the Secretary. Under several of these orders which were in 
effect at the time of the Congressional reconsideration in 1937, milk 
was classified, not in accordance with its ultimate utilization, but in 
accordance with the form in which it was disposed of by handlers. 
For example, the Boston order said “All milk sold or distributed as 
milk, chocolate milk, or flavored milk * * * shall be Class I 


19 Report of the Committee on Agriculture of the House of Representatives, H. R. 8492, 


74th Cong., Ist sess., Report No. 1241, p. 9. 
” Report of the Committee on Agriculture and Forestry of the Senate, H. R. $492, 


74th Cong., 1st sess., Report No. 1011, pp. 9, 10. 
21 Conference Report, H. R. 8492, 74th Cong., 1st Sess., House Report No. 1757, p. 20. 
22 The reconsideration was prompted by the decision of the Supreme Court in the Butler 
case (1936). 297 U. S. 1. holding other parts of the Agricultural Adjustment Act unconsti- 
tutional and by lower court rulings that the order provisions of the act were separable 
and were, therefore. also invalid. 


451755—42—-voL. 1, No. 1——--2 
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milk * * *.”% The St. Louis order defined Class I milk to 
be “* * * all milk sold by handlers as milk containing not less than 
one-half of one percent of butterfat.” ** Under the Kansas City, Mis- 
souri, order Class I milk was “All milk sold or distributed as 
milk * * *,”%5 Similar classification provisions appeared in the 
Dubuque, Iowa, and Fall River, Mass., orders. In addition, a number 
of licenses issued before the enactment of August 24, 1935, and in effect 
in 1937, based the classification of milk upon the form of its disposi- 
tion, sale, or distribution by handlers. Some of the licenses and orders 
extant in 1937 contained different bases of classification. Thus, it was 
provided in some that Class I milk should be all milk sold or distributed 
as milk “for consumption or use” or for “ultimate consumption” in 
the particular area,”* while, according to the terms of others, classifica- 
tion bore no apparent relationship to use either by the handler or, even 
necessarily, by the consumer.”” In other words, the Secretary had 
adopted in many of the orders and licenses in effect in 1937, as a 
measure of “use” and as a basis for classification, the form in which 
milk moved from the plants of handlers, while in others he had placed 
varying degrees of emphasis on “consumption”, “ultimate use”, or 
other factors in arriving at classifications.”* 

The Congressional reconsideration of the provisions of the act 
relating to milk orders led to the passage and approval (on June 3, 
1937) of the Agricultural Marketing Agreement Act of 1937, which 
reenacted, without change, the order provisions of the act. In addi- 
tion, as to .1] orders and licenses (including those referred to above) 
previously issued by the Secretary, section 4 of the act provided: 























“Sec. 4. Nothing in this act shall be construed as invalidating any marketing 
agreement, license, or order, or any regulation relating to, or any provision of, 
or any act of the Secretary of Agriculture in connection with, any such agree- 
ment, license, or order which has been executed, issued, approved, or done 
under the Agricultural Adjustment Act, or any amendment thereof, but such 
marketing agreements, licenses, orders, regulations, provisions, and acts are 
hereby expressly ratified, legalized, and confirmed.” 


There is much judicial authority to the effect that Congressional 
reenactment of a provision of Jaw under which an administrative 
regulation has been prescribed recognizes the validity, under the 
reenacted provision, of the interpretation of law embodied in the 
regulation.*® It must be concluded that the reenactment of the order 

















23 Order No. 4. 
% Order No. 3. 
Order No, 13. 

*®For example, Denver (License No. 85), Kalamazoo (License No. 70), Omaha-Council 
Bluffs (License No. 33), Quad Cities (License No. 58). 

7 Twin Cities (License No. 32), District of Columbia (Order No. 11). 

The variety of conditions brought to mind by the mere mention of the various markets 
suggests, in turn, the necessity for considerable latitude in prescribing terms of orders by 
which handlers in the various markets are to be regulated. If the Secretary is to succeed 
in attaining the objectives of the act, the orders issued by him must obviously reflect the 
peculiarities of particular markets to which the orders apply. This is discussed more fully 













helow. 3 
* Morgan vy. Commissioner_(1940), 309_U. 8S. 78; piuerioesy v. Commissioner (1935), 
296 U. S. 344, 355. See also Helvering v. Wilshire Oil Co. (1939), 308 U. S. 90, 99, and Lee, 







Legislative and Interpretative Regulations (1940), 29 Geo. L. J. 1. Doubts have been cast 
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provisions of the act, coupled with the express validation, in section 4 
of the Agricultural Marketing Agreement Act of 1937, of extant 
licenses and orders, dispelled any doubt of the propriety, under those 
provisions, of terms of orders premising classification upon the form 
in which milk and its products are disposed of by handlers, or, in 
other language, the form in which milk and its products are utilized 
at or move from the plants of handlers. It is obviously difficult to 
contend, in the face of reenactment and validation, that the provisions 
of Order No. 27 which base classification upon the form in which 
milk is utilized at or moved from a plant (that is, disposed of by 
handlers) are not authorized by the act. 

The problem presented here is not wholly solved, however, by a 
demonstration that the form in which milk is ultimately consumed 
does not necessarily control classification and that classification based 
upon the form of disposition by handlers is valid. As is evidenced 
by this proceeding, milk may be transferred through several handlers 
or plants before it is disposed of for consumption: Conceding the 
validity of classification based upon the use made of milk by handlers 
or, stated differently, the form in which it is disposed of by them 
or the form in which it leaves their plants, it is natural to ask: 
Which handler’s use controls? Or does the law require any particu- 
lar handler’s use to control? May the Secretary validly say in one 
market that the first or second handler’s use is determinative, while 
in another market he declares that classification may be based upon 
the use by the first, second, third, or even later handlers? 

The order here concerned was not issued until more than a year 
after the enactment of the Agricultural Marketing Agreement Act of 
1937. It could not, of course, have been covered by the legalization 
extended by section 4 of the act, except, indirectly, to the extent 
that its provisions follow those of the validated orders and licenses. 
So far as has been discovered, no order or license in effect at the time 
of the reenactment and validation was a complete prototype of the 
order here concerned; no order or license then in effect based classifica- 
tion exclusively and expressly upon utilization at or movement from 
the first or second plant. How, then, can the selection of such utiliza- 
tion or movement as the controlling factors be justified ? 

The order and the order as amended have been in effect in the New 
York area (with the exception of certain suspension periods) since 
September of 1938. The basis of classification provided has at all 


upon the validity of the reenactment doctrine. See, e. g., Griswold, A Summary of the 
Regulations Problem (1941), 54 Harv. L. Rev. 398, id. 1323. The cases have, in the main, 
concerned so-called interpretative regulations, issued in the process of applying apd con- 
struing statutes in the absence of delegated power to supply legislative details. In the 
case of regulations, such as the order, to which the Congress has given the force and effect 
of law, and which are, therefore, possessed of a dignity absent from interpretative regula- 
tions, the principle would seem to be equally, if not more valid. See Feller, Addendum to 


the Regulations Problem (1941), 54 Harv. L. Rev. 1311, 1314 ff. 
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times been essentially the same, that is, utilization at or movement from 
the first or second plant has been controlling. The uniform interpre- 
tation of the act evidenced by this principle of classification has as- 
sumed the character of an established administrative practice which 
should not be overturned in the absence of the most compelling rea- 
sons, and which should be given consideration in determining whether 
the order, as issued, falls within the prescribed statutory boundaries.*” 

By the act, the Congress has delegated to the Secretary, within ample 
limits, the power to prescribe the detail of regulations which have the 
dignity and effect of law. This power is a continuing one to be exer- 
cised in the light of conditions which differ from one part of the coun- 
try to another.*t To deny to the Secretary the ability to adjust and 
refine his exercises of the power in accordance with the conditions in a 
particular market would be to render the power, in large measure, 
impracticable of effective application or even totally useless. Such a 
result was not, of course, the intention of the Congress. Thus, as the 
legislature, within the limits of its power, may treat differently of 
persons in different classes, so the Secretary, within the outlines of the 
power conferred on him, may, in appropriate circumstances, issue 
orders with different provisions. The formulation of these provisions 
is required by the act * to be preceded by a public hearing at which an 
opportunity is had to convey to the Secretary the information requisite 
to intelligent regulation.** The statutory objective of orderly market- 
ing conditions, with consequent sufficient and stable returns to pro- 
ducers,** is sought in a manner which, in the light of the disclosed 
complexities or peculiarities of the particular market, appears to be 
most feasible and efficient. For example,. when the information 
properly before him warrants, the Secretary may say, in an order 
issued for the purpose of regulating handlers in one market, that the 
classification of milk shall be presumptively determined by the form 
in which it is sold or distributed, but that handlers may claim and 
prove utilization in a lower classification. In another market he may 
say that milk shall be classified according to the form in which it is 
ultimately consumed. In still another, he may say, as he has said in 
the order here concerned, that milk shall be classified according to the 
form in which it is utilized at or leaves the first or second plant, 
without regard to subsequent events.*® Any such provision which 


20 United States v. Alabama Great So. R. R. Co. (1892), 142 U. S. 615. See Lee, 
op. cit. supra, 

8t More than 40 orders (most of them applicable to milk) are now in effect. They are 
applicable to marketing areas in some 20 States. 

8% Sec, 8c (3) and (4). 

%3The issuance of the order here concerned was preceded by extensive public hearings 
which resulted in a transcript of more than 2,000 pages, exclusive of exhibits. Whether 
the evidence and information properly before the Secretary at the time of the order’s 
issuance pen the adoption of the classification prov isions is not an issue here. 

% See 7 U. S. . 602. 

% Whatever ads of classification is adopted, it is manifest that there should be 
uniformity of application. The principle cannot, in good grace, be disregarded or abandoned 
in particular cases merely to reach what may be conceived of as the “right result.” 
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is fairly related to the objective of orderly marketing conditions, which 
is reasonably designed to afford a sufficient and stable return to pro- 
ducers commensurate with the disposition made of their products, and 
which aptly reflects the necessities indicated by data properly before 
the Secretary, must be held within the area of power granted to the 
Secretary by the act. 

It is concluded that the market administrator was required by 
the order to reclassify the milk here concerned from Class III-C to 
Class II-A, unpriced. It is also concluded that the requirements of 
the order in this respect is not, as the petitioner contends, invalid 
under the act, but is, on the contrary, consonant with the act and in 
accordance with law. 

ORDER 

In view of the foregoing findings of fact and conclusions, the relief 
requested by the petitioner is denied and the petition is dismissed. 

This document (including preliminary. statement, findings of fact, 
conclusions, and order) shall be served on the petitioner by deposit- 
ing a copy thereof in the United States mail registered and addressed 
to the M. H. Renken Dairy Co., 584 Myrtle Avenue, Brooklyn, N. Y. 
Copies shall also be mailed to Horace B. Casey, Home Savings Bank 
Building, Albany, N. Y., and N. J. Cladakis, Market Administrator, 
New York Metropolitan Milk Marketing Area, 383 Madison Avenue, 
New York, New York. Copies shall be delivered to the Agricultural 
Marketing Administrator of the Department and to the Administra- 
tor of the Surplus Marketing Administration of the Department, 
Washington, D. C. 

Done at Washington, D. C., this 5th day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ SEAL | (S) Roserr H. Sxtexps, 

Assistant to the Secretary of Agriculture. 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 6 F. R. 5192). 


(A. D.3) 
UNITED STATES DEPARTMENT OF AGRICULTURE 
IN THE MATTER OF THE PETITION OF THE WETMILLER DAIRY AND FARM PRODUCTS 
Co., Inc., under subsection (15) (A) of Section 8c of Public Act No. 10, 73d 
Congress, as umended and as reenacted and amended by the Agricultural 
Marketing Agreement Act of 1937, relating to Order, No. 27, as amended, order 
regulating the handling of milk in the New York metropolitan milk-marketing 
area. Before the Secretary of Agriculture. No, D-27-20. 
PRELIMINARY STATEMENT 
Order No, 27, as amended ' (hereinafter called the “order”), issued 
pursuant to the Agricultural Adjustment Act (1933), as amended 


1The order, as amended, which was effective at the time of the transactions and events 
concerned in this proceeding, eprenre in title 7, ch. IX, secs. 927.1-927.1la, inclusive, 
1938, 1939 Suppls., Code of Fed. Regs. Its operation and issuance are explained in the 
opinion in the Rock Royal case (1939), 307 U. S. 533. 
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and as reenacted and amended by the Agricultural Marketing Agree- 
ment Act of 1937 (hereinafter called the “act”),? regulates such 
handling of milk by handlers in the New York metropolitan milk- 
marketing area * as is in interstate commerce or as directly burdens, 
obstructs, or affects interstate commerce. 

By regulations * promulgated in respect of proceedings under sub- 
section (15) (A) of section 8c of the act, provision is made for hear- 
ings on written petitions filed by handlers complaining of specific 
terms or provisions of any order issued by the Secretary under the act. 

In accordance with these regulations, the Wetmiller Dairy and 
Farm Products Co., Inc. (hereinafter called the “petitioner”), 
handler of milk as defined in the order and, therefore, subject to regu- 
lation thereunder, filed a petition complaining of the reclassification 
by the market administrator, the person administering the order, of 
certain milk which it had handled from Class III-A to Class II-A. 
The reclassification was based upon an interpretation by the market 
administrator of sections 1 and 2 of article III (sec. 927.4) of the 
order, the pertinent parts of which are as follows: 


Section 1. Basis of classification—All milk received ‘from producers by 
handlers shall be classified in the classes set forth in section 2 * * * in 
accordance with its utilization at, or movement from the plant where received 
from producers * * * ; Provided, That * * * if milk is moved as 
cream * * * from any plant outside the marketing area to any second 
plant, classification of such milk at the first plant may be in accordance with 
its utilization at such second plant. 

* * * * *” * * 

Sec. 2. Classes of utilization —The classes of utilization of milk shall be as 
follows: 

ad * ok om * * * 

2. (lass II-A milk shall be all milk the butterfat from which leaves or is on 
hand at a plant in the form of cream, except as set forth in paragraphs 5 and 7 
of this section. 

” *~ * * * * * 

4. Class III-A milk shall be all milk the butterfat from which leaves, or is 
on hand at, a plant in the form of evaporated milk in hermetically sealed cans, 
sweetened condensed milk, milk chocolate, milk powder, malted milk powder, or 
any cheese other than American Cheddar and cream cheese. 

* * * - * * * 


The reclassification was accompanied by a corresponding increase in 
the obligations of the petitioner to the producer-settlement fund and 
for administrative expenses.® 


27 U.S. C. A. 601-659, inclusive. 

2 The area (defined in the order) was, at the times here pertinent, comprised of the city 
of New York and the counties of Nassau, Suffolk, and Westchester in New York State. 

* Gen. Regs., series D, No. 1 (title 7, ch. ax; secs. 900.100). 

57 U. 8. A. 608e (15) (A). 

6 Art. vir (sec. 927.9) of the order requires handlers to pay to the market administrator, 
with respect to Class I, Class II—A, and Class II-B milk (but not other classes), their pro- 
— share (not to exceed 2 cents per hundredweight) of the expense of administering the 
order. 
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The Secretary, on the basis of the petition and in accordance with 
the regulations, caused to be given due notice of a hearing to be held 
on December 5, 1940, at New York City, for the purpose of receiving 
evidence on the matters put in issue by the petition. The hearing, at 
which the petitioner and the United States Department of Agricul- 
ture (hereinafter called the “Department”), were represented, was 
held at the time and place specified in the notice. 

It appeared at the hearing that: Certain cream, separated from 
milk which the petitioner had received from producers, was sold 
by the petitioner to the Heicklen Farms, Inc. The cream was con- 
signed and shipped to Heicklen at Hoboken, New Jersey, from which 
place it was taken to the premises of the Fairmont Creamery Com- 
pany at 525 West Street in New York City, and there placed in 
refrigeration. The cream was subsequently sold to the Fanny 
Farmer Candy Shops, Inc., and was moved from the premises of 
Fairmont to Fanny Fatmer in Brooklyn in the form in which it 
had been received by Fairmont, that is, as cream. The cream was 
ultimately used by Fanny Farmer in the manufacture of milk choco- 
late and candy, both products within the III-A classification. The 
milk from which the cream had been separated’ was reported by the 
petitioner in Class III-A, but was, as stated above, reclassified by 
the market administrator in Class II—A, because of its movement 
from the Fairmont premises (which were considered by the market 
administrator as a second “plant”) in the form of cream, rather 
than in the form of a product included in the III-A classification. 

The petitioner contends that the Fairmont premises do not con- 
stitute a plant within the meaning of the order; that the only second 
plant involved is that of Fanny Farmer where the cream was used 
in making milk chocolate and candy; and that, hence, the classifica- 
tion, under the order, should be III-A, rather than II-A. The peti- 
tioner also maintains, however, that whether or not the Fairmont 
premises are considered to be a “plant” for the purposes of the 
order, the ultimate utilization of the cream by Fanny Farmer must, 
under section 8c (5) (A) of the act, be held to control classification. 
That section of the act authorizes the inclusion in orders of terms 
classifying milk “* * * in accordance with the form in which 
or the purpose for which it is used * * *,”? 

December 21, 1940, was fixed at the hearing as the date on or 
before which briefs could be filed. A brief on behalf of the peti- 
tioner was filed within the prescribed period. 

On July 31, 1941, the report of the officer who presided at the 
hearing, containing statement of case, findings of fact, conclusion, 
and recommended ruling of the Secretary, was served on the peti- 


77 U. S.C. A. 608e (5) (A). 





20 AGRICULTURE DECISIONS A.D.8 


tioner and the Department. Although the recommended ruling was 
adverse to the petitioner, no exceptions were filed. 

At the request of the Secretary, the proceeding was argued orally 
at Washington, D. C., on November 13, 1941.8 Both the petitioner 
and the Department filed briefs supplementary to the oral argument. 


FINDINGS OF FACT 


On the basis of the record in this proceeding, and after having 
considered the documents filed and the arguments made herein, I 
hereby find that: 

1. The petitioner, Wetmiller Dairy and Farm Products Company, 
Inc., is a corporation existing under and by virtue of the laws of 
the State of New York. Its address and principal place of business 
is Cohocton, New York. 

2. The petitioner, at the time of the transactions and events con- 
cerned in this proceeding, was engaged generally in the purchase and 
distribution of milk and milk products and was a handler as defined 
in the order. 

3. During the period from July 1939 to March 1940, inclusive, the 
petitioner sold to the Heicklen Farms, Inc., in the form of cream, 
2,030,448 pounds of milk which it had received from producers. The 
cream was shipped by rail to Heicklen in Hoboken, N. J., and was 
from there transferred by truck to the premises of the Fairmont 
Creamery Company at 525 West Street in New York City, where it 
was placed in refrigeration. 

4, Subsequently, the cream was moved from the premises of the 
Fairmont Creamery Company in the same form in which it had been 
received, that is, as cream, to the Fanny Farmer Candy Shops, Inc., 
in Brooklyn, New York. 

5. The petitioner, during the period from July 1939 to March 1940, 
inclusive, filed with the market administrator reports in which it 
claimed a III-A classification for the milk from which the cream so 
sold and shipped was separated. After an audit of these reports 
by the market administrator had disclosed the movement described, 
the milk from which the cream was separated was reclassified from 
Class III-A to Class II-A. The petitioner’s obligation, under the 
order, to the producer-settlement fund and for administrative ex- 
penses was increased accordingly in the amounts of $5,218.59 and 
$406.07, respectively. 
CONCLUSIONS 

The order provides, in section 1 of article IIT (sec. 927.4), for the 
classification of milk “in accordance with its utilization at, or move- 

8’ The request came from and the oral argument was held before Robert H. Shields, 


Assistant to the Secretary, who acts for the Secretary pursuant to authority delegated 
(6 F. R, 5192) under the act of April 4, 1940 (54 Stat. 81). 
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ment from, the plant where received from producers * * *” 


> 
except that“* * * ifmilkismovedascream * * * from any 
plant outside the marketing area to any second plant, classification 
* * * may be in accordance with its utilization at such second 
plant.” Class II-A milk, under the order, is“* * * all milk the 
butterfat from which leaves or is on hand at a plant in the form of 
cream, except as set forth in paragraphs 5 and 7 of this section.” ® 
Class III-A milk, under the order, is“* * * all milk the butter- 
fat from which leaves, or is on hand at, a plant in the form of [among 
other products] * * * milk chocolate * * *.”” 

The ruling made this day on the petition of the @. H. Renken 
Dairy Company (No. D-27-17) is that the provisions of the order 
require classification to be based upon utilization at or movement 
from the first plant, or in certain cases, upon utilization at the second 
plant, without regard to subsequent events. That ruling also holds 
valid, under the act, the requirement of the order in this respect. 
The milk here concerned entered.and was moved from the premises 
of Fairmont in the form of cream. Accordingly, if the premises of 
Fairmont constitute a plant within the meaning of the order, the 
relief requested by the petitioner must be denied and the petition 
dismissed. 

The record in this proceeding and the briefs filed and arguments 
made herein do not afford a basis for deciding intelligently whether 
the premises of Fairmont constitute a plant within the meaning of 
the order. 

ORDER 


In view of the foregoing findings of fact and conclusions, it is 
ordered that the hearing on the petition be reopened for the purpose 
of receiving additional evidence and argument concerning the status 
of the Fairmont premises under the order. The time and place of 
such reopened hearing shall be set and notice thereof given as pro- 
vided in the Rules of Practice Governing Proceedings on Petitions 
to Modify or to be Exempted from Marketing Orders (6 F. R. 6575). 

This document (including preliminary statement, findings of fact, 
conclusions, and order) shall be served on the petitioner by deposit- 
ing a copy thereof in the United States mail registered and addressed 
to the Wetmiller Dairy and Farm Products Company, Inc., Cohoc- 
ton, New York. Copies shall also be mailed ‘to Henry S. Manley, 
100 State Street, Albany, New York, and N. J. Cladakis, Market 
Administrator, New York Metropolitan Milk Marketing Area, 383 
Madison Avenue, New York, New York. ‘Copies shall be delivered 
to the Agricultural Marketing Administrator of the Department“and 


910 Sec. 2 of art. III (sec. 927.4) of the order. 
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to the Administrator of the Surplus Marketing Administration of the 
Department, Washington, D. C. 
Done at Washington, D. C., this 5th day of January 1942. 
Witness my hand and the seal of the Department of Agriculture. 


[sEAL] (S) Rosert H. Surexps, 
Assistant to the Secretary of Agriculture. 


(A. D. 4) 


UNITED STATES DEPARTMENT OF AGRICULTURE 


IN THE MATTER OF THE PETITION OF Percy W. DAKE and CHARIES V. DAKE, Co- 
partners doing business as P. W. & C. V. DAKB, under subsection (15) (A) of 
Section 8c of Public Act No. 10, 73d Congress, as amended and as reenacted 
and amended by the Agricultural Marketing Agreement Act of 1937, relative 
to Order No. 27, as amended, order regulating the handling of milk in the 
New York metropolitan milk-marketing area. Before the Secretary of Agri- 
culture. No. D-27-11. 


ORDER DISMISSING PETITION 


The petitioners, Perey W. Dake and Charles V. Dake, co-partners 
doing business as P. W. & C. V. Dake, and the United States Depart- 
ment of Agriculture having so requested, the petition filed herein is 


hereby dismissed without prejudice. 

This document shall be served on the petitioners by depositing a 
copy thereof in the United States mail, registered and addressed to 
Perey W. Dake and Charles V. Dake, co-partners doing business as 
P. W. & C. V. Dake, at Saratoga Springs, N. Y. It shall be served 
on the Department by delivering copies thereof to the Agricultural 
Marketing Administrator of the Department and to the Administrator 
of the Surplus Marketing Administration of the Department, Wash- 
ington, D. C. Copies shall also be mailed to Butler, Kilmer, Hoey & 
Butler, attorneys at law, Saratoga National Bank Building, Saratoga 
Springs, New York, and to N. J. Cladakis, Federal-State Milk Market 
Administrator, 388 Madison Avenue, New York, N. Y. 

Done at Washington, D. C., this 6th day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[sEaL] (S) Rosert H. Surexps, 
Assistant to the Secretary of Agriculture. 


Acting pursuant to authority delegated by the Secretary of Agriculture under 
the act of April 4, 1940 (54 Stat. 81; 6 F. R. 5192). 


(A. D. 5) 


UNITED STATES DEPARTMENT OF AGRICULTURE 


IN THE MATTER OF THE PETITION oF Gotp MEDAL Farms, Inc., under subsection 
(15) (A) of Section 8c of Publie Act No. 10, 73d Congress, as amended and as 
reenacted and amended by the Agricultural Marketing Agreement Act of 1937, 
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relative to Order No. 27, as amended, order regulating the handling of milk in 
the New York metropolitan milk-marketing area. Before the Secretary of Agri- 
culture. No. D-27-31. 


ORDER DISMISSING PETITION 


The petitioner, Gold Medal Farms, Inc., and the United States De- 
partment of Agriculture having so requested, the petition filed herein 
is hereby dismissed without prejudice. 

This document shall be served on the petitioner by depositing a copy 
thereof in the United States mail, registered and addressed to Gold 
Medal Farms, Inc., at 1157 East 156th Street, Bronx, New York, New 
York. It shall be served on the Department by delivering copies 
thereof to the Agricultural Marketing Administrator of the Depart- 
ment and to the Administrator of the Surplus Marketing Administra- 
tion of the Department, Washington, D.C. Copies shall also be mailed 
to Harold P. Fleischer, attorney at law, 1775 Broadway, New York, 
N. Y.,and to N. J. Cladakis, Federal-State Milk Market Administrator, 
383 Madison Avenue, New York, N. Y. 

Done at Washington, D. C., this 6th day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[SEAL | (S) Roserr H. Suretps, 
Assistant to the Secretary of Agriculture. 


Acting pursuant to authority delegated by the Secretary of Agriculture under 
the act of April 4, 1940 (54 Stat. 81; 6 F. R. 5192). 


(A. D. 6) 
Unirep States DEPARTMENT OF AGRICULTURE 


IN THE MATTER OF THE PETITION OF VALENTINE S. HorFFMAN and Dwicut N. Dupo, 
doing business under the firm name and style of HorrMAN & Dupo, under sub- 
section (15) (A) of section 8c, Public Act No. 10, 73d Congress, as amended 
and as reenacted and amended by the Agricultural Marketing Agreement 
Act of 1937, relating to Order No. 27, order regulating the handling of milk 
in the New York metropolitan marketing area. Before the Secretary of 
Agriculture. No. D-27-24. 


IN THE MATTER OF THE PETITION OF PuRITY CREAMERY Propucts, INc. No. D—27-25. 
In THE MATTER OF THE PETITION OF PRODUCERS COOPERATIVE, INc. No. D-27-26. 


IN THE MATTER OF THE PETITION OF GRANDVIEW Dalry, Inc. No. D-27-27. 


ORDER DENYING PETITIONS OF THE DAIRY DIVISION, SURPLUS 
MARKETING ADMINISTRATION, FOR REHEARINGS 


The petitions for rehearings in the above-entitled matters are denied. 
General Regulations, Series D, No. 1 “Regulations Governing Peti- 
tions and Hearings Under Subsection (15) (A) of Section 8c of the 
Agricultural Adjustment Act Relating to Modification of, or Exemp- 
tion from Orders,” under which the hearings in the above-entitled 
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matters were conducted, do not provide specifically for rehearings 
under the circumstances present herein. It is found unnecessary, 
however, to pass upon the question presented thereby, since it is found, 
upon careful consideration of the petitions for rehearings in these mat- 
ters and the brief in support thereof, that no facts would be adduced 
or arguments made in rehearings, in addition to those facts and argu- 
ments considered heretofore, which would warrant any substantial 
change in the rulings made previously in these matters. 

Done at Washington, D. C., this 17th day of January 1942. 

[ sEAL | (S) Grover B. Hu, 

Assistant Secretary of Agriculture. 


(A. D.7) 


UNITED STATES DEPARTMENT OF AGRICULTURE 


In THE MATTER OF THE PETITIONS OF LADYSMITH MILK PRODUCERS’ COOPERATIVE 
ASSOCIATION, BOWMAN DatRy COMPANY, and BARRON COOPERATIVE CREAMERY 
under subsection (15) (A) of Section 8c, Public Act No. 10, 73d Congress, as 
amended and as reenacted and amended by the Agricultural Marketing Agree- 
ment Act of 1937, relating to Order No. 41, as amended, regulating the handling 
of milk in the Chicago, Illinois, Marketing Area. Before the Secretary of Agri- 
culture. Nos. D—41-8, D-41-9, D-41-10, (consolidated). 


SUPPLEMENTAL ORDER 


At the time of the oral argument in this proceeding on November 13, 
1941, it was understood that no further briefs would be filed herein. 
However, a brief on behalf of the United States Department of Agri- 
culture was filed on December 11, 1941, and was served on the petitioners 
by the Hearing Clerk in the Office of the Solicitor of the Department. 
An order was entered herein on January 5, 1942, before the receipt 
of the petitioners’ reply brief, which was filed herein on the same date. 

The petitioners argue in their reply brief that, under the order, 
the use of milk by one not a handler is not significant in establishing 
classification under the order and, hence, that the use of the butter 
here concerned by the Golden Rod Ice Cream Co. cannot control the 
classification of the milk from which such butter was made. The 
order does not, however, provide that utilization by “handlers” (as 
defined in the order), to the exclusion of utilization by others, shall 
be determinative of classification, and, in view of the statutory ob- 
jective of assuring to producers returns commensurate with the use 
value of their milk, it cannot be read to support the contention of 
the petitioners. As is stated in the ruling made herein on January 
5, 1942, “* * * classification under the order is only presump- 
tively determined by the use or form of disposition by the first handler, 
and * * * the establishment of a different utilization requires, 
accordingly, either a lower or higher classification.” 
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The arguments presented in the reply brief of the petitioners have 
been fully considered. None of such arguments requires modification 
of the ruling made and order entered herein on January 5, 1942, 
which order is, accordingly, hereby affirmed and made final. 

This supplemental order shall be served on the petitioners by reg- 
istered mail or in person. It shall be served on the Department by 
delivering copies to the Administrator of Agricultural Marketing 
and the Administrator of the Surplus Marketing Administration. In 
addition, copies shall be mailed to the attorneys for the petitioners 
and to the Acting Market Administrator, Chicago, Il. 

Done at Washington, D. C., this 19th day of January 1942. 

Witness my hand and seal of the Department of Agriculture. 

[SEAL] (S) Roserr H. Sutexps, 

Assistant to the Secretary of Agriculture. 


(A. D. 8) 
UNITED STATES DEPARTMENT OF ‘AGRICULTURE 


IN THE MATTER OF THB PETITION OF WETMILLER DAIRY AND FARM PropUCTs Co., ING., 
under subsection (15) (A) of Section 8c of Public Act No. 10, 73d Congress, 
as amended and as reenacted and amended by the Agricultural Marketing 
Agreement Act of 1937, relating to Order No. 27, as amended, order regulating 
the handling of milk in the New York metropolitan milk marketing area. 
Before the Secretary of Agriculture. No. D-27-20. 


SUPPLEMENTAL ORDER 


After the oral argument in this proceeding on November 13, 1941, 
briefs were filed by both the petitioner and the United States Depart- 
ment of Agriculture. Thereafter, on December 31, 1941, the De- 
partment filed a brief supplementing oral argument in another 
proceeding, but bearing, to some extent, upon the issues raised by the 
petitioner in this proceeding. This brief was served on the petitioner 
by the Hearing Clerk in the Office of the Solicitor of the Department. 
An order was entered herein on January 5, 1942, before the receipt from 
the petitioner of a brief in reply to the brief filed by the Department 
on December 31, 1941. ; 

The arguments presented in the reply brief of the petitioner have 
been fully considered. None of such arguments requires modification 
of the ruling made and order entered herein on:January 5, 1942, which 
order is, accordingly, hereby affirmed. 

This supplemental order shall be served on the petitioner by regis- 
tered mail or in person. It shall be served on the Department by 
delivering copies to the Agricultural Marketing Administrator and 
the Administrator of the Surplus Marketing Administration. In 
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addition, copies shall be mailed to the attorney for the petitioner and 
to the Market Administrator, New York, New York. 
Done at Washington, D. C., this 19th day of January 1942. 
Witness my hand and the seal of the Department of Agriculture. 
[sEaL] (S) Rosert H. Surexps, 
Assistant to the Secretary of Agriculture. 


(A. D. 9) 


UNITED STATES DEPARTMENT OF AGRICULTURE 


IN THE MATTER OF THE PETITION OF BREAKSTONE Bros., INO., under subsection (15) 
(A) of section 8c of Public Act No. 10, 73d Congress, as amended and as reenacted 
and amended by the Agricultural Marketing Agreement Act of 1937, relative to 
Order No. 27, as amended, order regulating the handling of milk in the New York 
metropolitan milk marketing area. Before the Secretary of Agriculture. No. 


D-27-34. 
PRELIMINARY STATEMENT 


Order No. 27, as amended (hereinafter called the “order”), issued 
pursuant to the Agricultural Adjustment Act (1933), as amended and 
as reenacted and amended by the Agricultural Marketing Agreement 
Act of 1937 (hereinafter called the “act”),? regulates such handling of 
milk by handlers in the New York metropolitan milk marketing area 


as is in interstate commerce or as directly burdens, obstructs, or affects 
interstate commerce. 

By regulations * promulgated in respect of proceedings under sub- 
section (15) (A) of section 8c of the act,* provision is made for hear- 
ings on written petitions filed by handlers complaining of the specific 
terms or provisions of any order issued by the Secretary under the act. 

In accordance with these regulations, Breakstone Bros., Inc. (here- 
after called the “petitioner”), a handler of milk as defined in the order 
and, therefore, subject to regulation thereunder, on March 19, 1941, 
filed a petition complaining of the disallowance by the market admin- 
istrator, the person who administers the order, of certain claimed classi- 
fications of milk in Class III-B. The pertinent part of section 927.3 
(b) (6) of the order, under which the classifications were claimed and 
disallowed, is as follows: 

“Class III-B milk shall be all milk the butterfat from which leaves or is on 
hand at a plant in the form of cream which is subsequently held in a licensed 
cold storage warehouse at an average temperature below zero degrees Fahrenheit 
for 7 consecutive days, and below 15 degrees Fahrenheit for at least 21 days 


thereafter * * *,. Any handler whose report claimed the original classifica- 
tion of milk in this class shall be liable under the provisions of Sec. 927.7(k) for 


1The order as effective at the time of the events and transactions concerned in this 
Fer mene tnpeers in 5 F. R. 1258 (title 7, ch. IX, secs, 927.1-927.11a, inclusive, Code of 
‘ed. Regs.). 
27 U. 8, C. A, 601-659, inclusive. 
- wg Rees., series D, No. 1 (title 7, ch. IX, secs. 900.100-900.122, inclusive, Code of 
ed. Regs.). 
470.8. C. A. 608e (15) (A). 
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the difference between the Class III-B and Class II-A prices for the month in 
which the III-B classification was claimed on any such milk, if the storage of the 
eream does not comply with all the requirements of this subparagraph.” 

The Secretary, on the basis of the petition and in accordance with 
the regulations, caused to be given due notice of a hearing to be held 
on March 28, 1941, at New York City, for the purpose of receiving 
evidence on the matters put in issue by the petition. The hearing, 
at which the petitioner and the United States Department of Agri- 
culture (hereinafter called the “Department”) were represented, was 
held and completed at the time and place designated in the notice. 

At the hearing it appeared that: In late May or early June of 
1940 the petitioner purchased from other handlers certain milk; sep- 
arated the cream from such milk; and stored the cream in a licensed 
cold-storage warehouse of the Binghamton Refrigerating Company 
at Binghamton, New York. The temperature of the room in which 
the cream was stored was not maintained, during the first seven days 
of storage, at zero degrees Fahrenheit or below, although, during the 
next twenty-one days of storage, the temperature was maintained at 
an average below zero degrees Fahrenheit. The handlers from whom 
the milk was purchased by the petitioner filed claims with the market 
administrator for the classification of such milk in Class III-B. 
After the market administrator had disallowed these claims, because 
of the failure to maintain the temperature, during the first seven 
days of storage, at zero degrees Fahrenheit or below, the petitioner 
purchased such claims and filed its petition as the assignee of the han- 
dlers from whom the milk had been purchased. 

It is conceded that the temperature during the first 7 days of storage 
was not in strict compliance with the terms of the order. The peti- 
tioner contends, however, that there was no such substantial departure 
from the requirements of the order as to justify the disallowance of 
the classification claimed. The petitioner contends also that the 
cream was frozen solidly when removed from storage and was actually 
utilized in the manufacture of pasteurized sour cream, and that the 
purposes of section 927.3 (b) (6) were, therefore, served as well as 
if the order had been strictly complied with. The request for relief 
is, accordingly, that the market administrator should be directed to 
allow the claimed III-B classification for the milk from which the 
cream was separated. 

April 19, 1941, was fixed as the date on or before which briefs could 
be filed. A brief on behalf of the petitioner was filed within the 
prescribed period, 

On July 22, 1941, the report of the officer who presided at the hear- 
ing, containing statement of case, findings of fact, conclusion, find 
recommended ruling of the Secretary, was served on the petitioner 





28 AGRICULTURE DECISIONS A.D.9 


and the Department. The recommended ruling was adverse to the 
petitioner who, on September 30, 1941, filed exceptions to the report, 
together with proposed findings and conclusions for adoption by the 
Secretary in his final ruling. 

Pursuant to a request made by counsel for the petitioner, the pro- 
ceeding was argued orally before the Secretary ° on December 9, 1941, 
at Washington, D. C. On January 2, 1942, a brief supplementing the 
oral argument was filed on behalf of the petitioner. 


FINDINGS OF FACT 


On the basis of the record in this proceeding and after having con- 
sidered the documents filed and the arguments made herein, I hereby 
find that: 

1. The petitioner, Breakstone Bros., Inc., is a corporation organized 
and existing under the laws of the State of Delaware. Its address and 
principal place of business is 195 Franklin Street, Borough of Man- 
hattan, New York City. 

2. The petitioner was, at the time of the events and steilapatons con- 
cerned in this susebliica: engaged, generally, in the purchase and dis- 
tribution of milk and milk products and, specifically, in the handling 
of cream and the manufacture therefrom of sour cold storage cream. 
The petitioner, at the time of events and transactions here concerned, 
was a handler as defined in the order. 

3. In late May or early June of 1940 the petitioner purchased certain 
milk from various other handlers; separated the cream from such 
milk; and stored the cream in the cold-storage warehouse of the Bing- 
hamton Refrigerating Company at Binghamton, New York. The 
cream was stored in three lots which were placed in storage on June 4, 
June 6, and June 7, 1940, respectively. 

4. The average daily temperatures, from June 4 to June 15, 1940, 
inclusive, in the room in which the cream here concerned was stored 
were as follows: 


June 4—plus 3 degrees F. 
June 5—plus 6 degrees F. 
June 6—plus 7 degrees F. 
June 7—plus 6 degrees F. 
June 8—plus 7 degrees F. 
June 9—plus 11 degrees F. 
June 10—plus 9 degrees F. 
June 11—plus 7 degrees F. 
June 12—plus 6 degrees F. 
June 13—plus 5 degrees F. 
5The argument was held before Robert H. Shields, pit to the Secretary, who acts 


for the Secretary pursuant to authority delegated (6 F. R. 5192) under the act of April 4, 
1940 (54 Stat. 81), the so-called Schwellenbach Act (5 U S. C. A. 516a-e). 
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June 14—plus 2 degrees F. 
June 15—plus 1 degree F. 


The cream was not maintained at a temperature of zero degrees Fahren- 
heit or below for the first seven days during which it was in storage. 

5. The handlers from whom the petitioner purchased the milk from 
which the cream here involved was separated claimed III-B classifica- 
tions for such milk. After the market administrator had declined to 
make such classifications, such handlers sold their claims to the peti- 


tioner. 
CONCLUSIONS 


Section 927.3 (b) (6) of the order makes a III-B classification de- 
pendent, inter alia, upon the maintenance of the cream for which the 
classification is claimed “* * * at an average temperature below 
zero degrees Fahrenheit for 7 consecutive days, and below 15 degrees 
Fahrenheit for at least 21 days thereafter * * *.” There is no 
room for dispute as to the meaning of the quoted language. The plain 
import of the section is that cream must, during its first seven days 
in storage, be held at a temperature of zero degrees Fahrenheit or 
below, if it is to be classified in Class III-B. This meaning is reen- 
forced by the last sentence of the section, which provides for the lia- 
bility of the handler, “* * * if the storage of the cream does not 
comply with all the requirements of this subparagraph.” 

A failure to comply strictly with section 927.3 (b) (6) is conceded. 
The petitioner argues, however, that substantial compliance with the 
section is sufficient to justify a III-B classification, and that, in any 
event, substantial compliance, coupled with removal of the cream 
from storage solidly frozen and utilization of the cream in the manu- 
facture of sour cream, requires a III-B classification. The Depart- 
ment’s position is that strict compliance with all requirements of the 
section is a prerequisite to a III-B classification and that the condi- 
tion of the cream when removed from storage and its subsequent util- 
ization are immaterial to the issue of classification under section 927.3 
(b) (6). 

The Secretary in formulating and issuing orders under the act 
exercises a delegated legislative power, the impact of which molds, as 
does a statute, the future conduct of persons subject thereto. His 
pronouncements, as embodied in an order, have the force and effect 
of law ® and cannot be altered by him except through a further exercise 
of his delegated power to legislate.’ This proceeding, on the other 
hand, is judicial and adversary in character, designed to afford to 
persons affected by the Secretary’s legislative regulations a way 
to seek relief from erroneous interpretations of the regulations and 


* Criminal penalties ois attached to violations (7 U. 8S. C. A. 608ce (14)) and violations 
may be enjoined (7 U. 8. C. A. 608a (6)). 
7See 7 U. S. C. A. 608e (3) and (4). 
451735—42—vOL, 1, No. 1——-3 
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from provisions thereof thought not to be in accordance with law. In 
asking here that substantial compliance be accepted, the petitioner 
asks the Secretary in his quasi-judicial capacity, to disregard the clear 
requirement of a rule of conduct promulgated by him in his quasi- 
legislative capacity ; to ignore, in this adversary proceeding, the plain 
requirement of his own legislative regulation. That the Secretary 
is not authorized to do this, except by further quasi-legislative action 
taken as provided in the act, is as clear as is his lack of authority to 
disregard the plain terms of a regulation embodied in the law itself.* 
The petitioner’s request for relief, so far as it rests upon the plea of 
substantial compliance must, accordingly, be denied. 

The petitioner makes some claim that the requirement of the order 
here concerned bears no relation to its objective of assuring the non- 
use of cream classified in Class III-B for fluid cream purposes and 
concludes that the requirement is, therefore, arbitrary and not in 
accordance with law. Whether the order goes further than is neces- 
sary at a minimum to achieve its objective may be open to question. 
In any event, the validity of a legislative regulation is not to be tested 
by such a standard. If it were the invalid statutes and administratively 
made legislative rules would be many times more numerous than they 
are. The regulation must, of course, bear a reasonable relationship to 
the end toward which it is directed. That the requirement of the 
order here concerned is reasonably related to its objective is clear from 
its language to one fairly acquainted with the facts of milk. The basis 
upon which the requirement was formulated indicates even more 
plainly that it is fairly and reasonably calculated to achieve its per- 
missible objective.’ It would, of course, as the petitioner must realize, 
be extremely difficult to administer the order successfully in the ab- 
sence of a definite standard, such as that embodied in the particular 
requirement of the order here concerned, against which the perform- 
ance of all can be quickly and effectively measured.” 

The petitioner has alleged—and its claim is uncontested—that the 
cream here concerned, when removed from storage, was solidly frozen 
and was thereafter used in the manufacture of cold-storage sour 
cream. The petitioner concludes that, under the language of the act 
which authorizes the issuance of orders classifying milk “* * * 
in accordance with the form in which or the purpose for which it is 

8 Arizona Grocery Company Vv. A. T. & 8. F. Railway Company (1932), 284 U. S. 3870, 
386 ff. Compare the following language from the Court's opinion: ‘Where, as in this 
case, the Commission has made an order having a dual aspect, it may not in a subsequent 
proc eeding, acting in its quasi-judicial capacity, ignore its own pronouncement promulgated 


in its quasi-legislative capacity and retroactively repeal its own enactment as to the 
reasonableness of the rate it has prescribed.” 

The analagous inability of the judiciary to relieve from the harsh results of applying 
statutory requirements is remarked on by the Supreme Court in the recent case of Scaife 
Company v. Commission (1941), 62 Sup. Ct. 338, 340. 

®See hearing records (Doc. No. A-109, 0-109) : ry gt New York, October 10, 1939, 
page 94 ff; New York City, October 19, 1939, page 248 ff, page 253 ff. 

30 Compare the ruling made on September 8, 1941, on the petition of the Sauquoit Valley 
Farmers Cooperative, Inc. (Doc. No. D-27-2 9), which involved another requirement of 
section 927.3(b) (6) of the order. 
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used * * * 1 the milk from which the cream here concerned was 
separated must be classified in Class III-B. 

Section 927.3 (b) (6) of the order does not specify cold storage sour 
cream as a product included in Class III-B,” nor does it make classifi- 
cation dependent upon the use of the milk in any particular products. 
That an order need not, under the language of the act quoted above, 
provide for the classification of milk on the: basis of the ultimate use 
made of it or the ultimate form which it takes was decided on January 
5, 1942, in a ruling made on the petition of the . H. Renken Dairy 
Company (Doc. No. D-27-17). As was there held, it is quite proper, 
under the act, to adopt as a measure of use and basis of classification 
the form in which milk is held at or moved from the first or second 
plant. It is likewise proper, under the act, to adopt as a measure of 
use and basis of classification the-manner in or the conditions under 
which milk is handled or held. Thus, as in the case at hand, the hold- 
ing of cream at a certain temperature over a prescribed period of time, 
because it is a fair and administratively practicable measure of use, 
may be properly adopted as a basis of classification. 

It is concluded that the market administrator was required by the 
order to disallow the claimed III-B classifications for the milk from 
which the cream here concerned was separated. It is also concluded 
that this action of the market administrator and the requirement of the 
order pursuant to which it was taken are consonant with the act and 


are in accordance with law. 
ORDER 


In view of the foregoing findings of fact and conclusions, the relief 
requested by the petitioner is denied and the petition is dismissed. 

This document (including preliminary statement, findings of fact, 
conclusions, and order) shall be served on the petitioner by registered 
mail or in person. It shall be served on the Department by delivering 
copies thereof to the Administrator of Agricultural Marketing and 
the Administrator of the Surplus Marketing Administration. 

Done at Washington, D. C., this 23d day of January, 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[SEAL] (S) Roserr H. Sutetps, 

Assistant to the Secretary of Agriculture. 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 6 F. R. 5192). , 


17 U. 8. C. A. 608¢c (5) (A). 
2 The section differs, in this respect, from certain other parts of the order in which 


particular products are listed in the definitions of the classes. 









AGRICULTURE DECISIONS 


(A. D. 10) 







UNITED STATES DEPARTMENT OF AGRICULTURE 


IN THE MATTER OF THE PETITION oF St. Louis Darry Company, under subsection 
(15) (A) of section 8e of Public Act No. 10, 73d Congress, as amended and as 
reenacted and amended by the Agricultural Marketing Agreement Act of 1937, 
relative to Order No. 3, as amended, order regulating the handling of milk in 
ee ~ se. Missouri, Marketing Area. Before the Secretary of Agriculture. 

vo. D-3-2. 










ORDER DISMISSING PETITION 





The petitioner, St. Louis Dairy Company, and the United States De- 
partment of Agriculture having so requested, the petition filed herein 
is hereby dismissed without prejudice. 

This document shall be served on the petitioner by depositing a copy 
thereof in the United States mail, registered and addressed to St. Louis 
Dairy Company, at 2001 Chestnut Street, St. Louis, Missouri. It shall 
be served on the Department by delivering copies thereof to the Agri- 
cultural Marketing Administrator of the Department and to the 
Administrator of the Surplus Marketing Administration of the De- 
partment, Washington, D. C. Copies shall also be mailed to Paul Y. 
Versen, Attorney at Law, 2000 Pine Street, St. Louis, Missouri, and 
to Fred L. Shipley, Market Administrator, 4030 Chouteau Avenue, 
St. Louis, Missouri. 

Done at Washington, D. C., this 26th day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 
[SEAL] (S) Roserr H. Sutexps, 

Assistant to the Secretary of Agriculture. 




















Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 6 F. R. 5192). 







Grain Standards Act 


(A. D. 11) 






UNITED STATES OF AMERICA 


BEFORE THE SECRETARY OF AGRICULTURE 







Agricultural Marketing Service, Grain Standards Docket No. 22 





In re DARWIN FARMERS COOPERATIVE ELEVATOR COMPANY, a cooperative association 
operated under the laws of the State of Minnesota; and M. C. Swanson, Harry 
Gunerius, N. W. Pererson, Epwarp J. OLson, J. F. JOHNSON and Ropert 
ERSKINE, licensed grain inspectors. Proceedings, Findings of Fact, Conclu- 


sions, and Order. 
PROCEEDINGS 













Pursuant to the authority vested in the Secretary of Agriculture by 
the United States Grain Standards Act (39 Stat. 482; 7 U. S.C. SS 
71-87), and otherwise by law applicable to the Department of Agri- 









A. D.11 GRAIN STANDARDS ACT 33 


culture, an investigation was made to determine the cause of the mis- 
grading of certain barley shipped during the month of July 1941 
by the Darwin Farmers Cooperative Elevator Company through S. J. 
Kelly, its manager, from Darwin, Minnesota to Minneapolis, Minne- 
sota. After due notice to the Darwin Farmers Cooperative Elevator 
Company, to the licensed inspectors who inspected and graded the 
grain and to other interested parties, a hearing in respect to the said 
matters was held before an official of this Department at Minneapolis, 
Minnesota, on November 25, 1941, at which time and place Mr. H. F. 
Horner, an attorney, appeared in behalf of the said Darwin Farmers 
Cooperative Elevator Company, and testimony and documentary evi- 


dence were introduced. 
FINDINGS OF FACT 


1. During the month of July 1941, the Darwin Farmers Coopera- 
tive Elevator Company through its manager, Mr. S. J. Kelly, shipped 
from Darwin, Minnesota, four carloads of barley contained in cars 
GN 3208, GN 4485, Erie 86387, and GN 32242 consigned to the order 
of the Hoover Grain Company, Minneapolis, Minnesota, notify the 
same at Minneapolis. 

2. Upon arrival of the said cars at Minneapolis, the barley con- 
tained therein was officially inspected and graded by inspectors li- 
censed under the United States Grain Standards Act who issued their 
official certificates stating the grade thereof as follows: 





Car identity —— Name of inspector Grade assigned 





M. Swanson No. 1 Malting Barley. 

H. Gunerius oO. 

N. W. Peterson No. 1 Barley, Dockage 1.0 
percent. 

E. J. Olson No. 1 Malting Barley, Dock- 
age 1.0 percent. 

J. F. Johnson No. 1 Malting Barley. 


3. Each of the said official certificates of grade was marked in part 
“heavily-loaded car. This certificate not valid for out inspection”; 
car Erie 86387 was reconsigned from, Minneapolis, Minnesota, to Mani- 
towoc, Wisconsin, without being further inspected and graded by a 
licensed inspector at either Minneapolis or Manitowoc while car GN 
32242 was reconsigned from Minneapolis, Minnesota, to Chicago, IIli- 
nois, where upon arrival it was again inspected and graded by Mr. 
Robert Erskine, another licensed inspector who also assigned the grade 
of No. 1 Malting Barley. S 

4. The said carloads were again examined by Federal grain super- 


visors during the process of unloading and by employing scoop 
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shovels in addition to the customary probes or triers; these latter 
examinations disclosed’a quantity of screenings and thin barley in the 
bottom part of each of cars GN 3208, Erie 86387 and GN 32242 and a 
quantity of musty and relatively wet barley testing 25 percent moisture 
in the bottom part of car GN 4485; the said screenings in the said 
three cars and the said musty barley of high moisture content in the 
bottom of one car were distinctly inferior to and were covered by a 
quantity of sound clean barley in the upper and remaining part of 
each of the cars to a depth of five and one-half or more feet which clean 
barley, if by itself, was good enough to grade No. 1 Malting Barley. 


CONCLUSIONS 


Based on the foregoing findings of fact, it is hereby determined and 
concluded that each of the said carloads had been incorrectly certified 
as to grade, being incorrectly graded as No. 1 Malting Barley or No. 
1 Barley, as the case may be, and that the incorrect grading and cer- 
tification of the barley by the licensed inspectors at Minneapolis, Min- 
nesota, and Chicago, Illinois, were not occasioned by any fault or error 
on the,part of the samplers or the Federally licensed inspectors, but 
were due to the manner in which the cars had been loaded by the said 
Darwin Farmers Cooperative Elevator Company, in that the material 
which was loaded in the bottom of each of the said cars was distinctly 
inferior to the barley in the upper and remaining portions thereof and 
that the barley loaded on the bottom of the cars was concealed in such a 
manner that it was not disclosed by probing the grain in the ordinary 
and customary manner—that is, to say, the cars were deceptively loaded 
or “plugged.” 

ORDER 

Ir Is Tuerrrore Orperep that the facts and circumstances herein 
set forth be published in accordance with the provisions of said act. 

Done at Washington, D. C., this 3d day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[sEaL] (S) Grover B. Ho, 

Assistant Secretary of Agriculture. 


Packers and Stockyards Act, 1921 
(A. D. 12) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. & 8. Docket No. 1399 


In re: V. E. Clemmons, Respondent. Proceedings, Findings of Fact, Conclusions, 
and Order. 
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PROCEEDINGS 


On or about August 4, 1941, the respondent, V. E. Clemmons, was 
served with an inquiry and notice under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 1940 ed. 181), wherein he was charged 
with failing to furnish a bond, as required by the act and supple- 
mentary legislation and the rules and regulations promulgated there- 
under in connection with his business of buying and selling livestock 
on the Union Stock Yards at San Antonio, Texas. 

In a letter to the Hearing Clerk, dated August 6, 1941, the respond- 
ent stated that he had made definite arrangements for the furnishing 
of a bond and that it would be filed “within a few days.” In a letter, 
dated December 8, 1941, the respondent stated that he had been “clear- 
ing” his “business through” another commission company, and “being 
unable to file a bond” he had “quit the yards.” It is believed that the 
respondent’s statements in these communications should be accepted 
as admissions of the truth of the charges made against him in the 
inquiry and notice and that they warrant and support the following 


findings of fact. 
FINDINGS OF FACT 


1. On June 7, 1941, the respondent, V. E. Clemmons, registered with 
the Secretary of Agriculture pursuant to the provisions of the Packers 
and Stockyards Act, 1921, as amended, as a dealer who was then en- 
gaged in the business of buying and selling livestock on the Union 
Stock Yards, located at San Antonio, Texas, a stockyard which had 
been found by the Secretary to be a stockyard as that term is defined 
in title III of the act, notice of which finding was duly given to the 
owner of said stockyard and to the public, as required by said act. 

2. On and between June 7, 1941, and July 29, 1941, the respondent 
engaged in and used the unfair and deceptive practice of carrying 
on the business of buying and selling livestock on the Union Stock 
Yards at San Antonio, Texas, as a dealer, without having furnished 
a reasonable bond, as required by the Packers and Stockyards Act, 
1921, as amended, and legislation supplementary thereto, and Section 
201.20, Ch. II, Title 9, of the Code of Federal Regulations (C. F. R. 
1939 Supp.), and without having notified shippers and vendors of live- 
stock from whom, or on whose behalf, the respondent purchased and 
handled said livestock, that he was conducting said business without 
having furnished a bond or other form of indemnity to cover his 
financial obligations as such dealer. 


CONCLUSIONS 


It is concluded that an order should be made requiring the resffond- 
ent to cease and desist from continuing the unfair practice of doing 
business without the furnishing of a sufficient bond. 
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ORDER 


Ir Is Orverep that the respondent, V. E. Clemons, of San Antonio, 
Texas, cease and desist from the unfair and deceptive practice of en- 
gaging in business as a dealer, at a posted stockyard, without executing 
and maintaining a good and sufficient bond or other satisfactory form 
of indemnity to cover his financial obligations as such dealer, as re- 
quired by the Packers and Stockyards Act, supplements thereto and 
regulations promulgated thereunder. 

It Is Furruer Orverep that this order shall become effective 10 days 
from the making of service of a copy hereof, by registered mail, upon 
the-respondent. 

Done at Washington, D. C., this 3d day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[SEAL] (S) Grover B. Hm, 
Assistant Secretary of Agriculture. 
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UNITED STATES OF AMERICA 






BEFORE THE SECRETARY OF AGRICULTURE 






Agricultural Marketing Service, P. & S. Docket No. 1386 





Proceedings, Findings of 






In re: ConcouRSE POULTRY CORPORATION, Respondent. 
Fact, Conclusions, and Order. 


PROCEEDINGS 


On June 10, 1941, the Assistant Secretary of Agriculture issued an 
inquiry and notice under the Packers and Stockyards Act, 1921, as 
amended (7 U.S. C. and Supp. V, §§ 181-231), subsequently referred 
to as the act, in which it was alleged that the respondent, Concourse 
Poultry Corporation, had been issued a license as a live poultry dealer 
at New York, New York, on a showing that it was financially able to 
meet its obligations as a licensee but that its financial condition had 
since become so impaired as to make it impossible for it to meet its 
current obligations. 

A hearing was ordered for the purpose of determining the truth of 
these allegations. A copy of the inquiry and notice was served by 
registered mail on the respondent on June 13, 1941. The respondent 
was thereby notified that the hearing would be held in New York, 
New York, on June 23, 1941. 

At the appointed time and place, the hearing was held before Robert 
B. Throckmorton, an examiner. C. E. Miles, Office of the Solicitor, 
Department of Agriculture, appeared for the Government; and Joseph 
L. Rockwitt, a certified public accountant, appeared for the respondent. 
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Title V of the Packers and Stockyards Act provides, in effect, that 
live poultry licenses shall be issued only to those who are financially 
able to fulfill the obligations that they would incur as licensees (7 
U.S. C. § 218a (b)). Pursuant to this provision, the Department has 
issued licenses only to applicants who, as a minimum, have free current 
assets in excess of current liabilities in an amount equal to 25 percent 
of their average weekly purchases or who, in lieu thereof, post a 
satisfactory surety bond or its equivalent. The Department has also 
interpreted this provision of the act not only as requiring applicants 
to make the necessary showing of financial ability in order to obtain 
licenses, but also as requiring them, after they have become licensees, 
to maintain the prescribed financial standard in order to retain their 
licenses. 

At the hearing, a Government audit of the respondent’s records was 
produced which showed that, as of April 18, 1941, the respondent had 
insufficient free working capital to meet the requirements of the De- 
partment by the amount of $21,477.89. This large deficit was pri- 
marily caused by the fact that the respondent carried $21,786.64 on’ 
its books as loans payable, mostly to owners of the corporation. All but 
one of these loans were capitalized by an agreement of June 5, 1941, 
made by the respondent corporation and its creditors whereby the latter 
accepted corporate stock in liquidation of the amounts due them. Ac- 
cordingly, when this liquidation agreement was considered in con- 
nection with a Department audit of the respondent’s records as of 
May 30, 1941 (the auditor testified that he did give effect to the agree- 
ment on May 30 even though it was not signed until June 7), it was 
found that the respondent had reduced its adjusted current liabilities 
from $30,279.28 to $8,309.29, and that it then had adjusted current 
assets which exceeded its current liabilities plus 25 percent of its 
average weekly purchases by the amount of $25.14. In addition, the 
respondent placed in the record a waiver, dated June 25, 1941, of a 
loan of $750.80 which had been considered in the audit of May 30 asa 
current liability. If this waiver were considered in connection with 
the audit of May 30, 1941, the respondent’s free working capital would 
have been $775.44 more than is required of licensees by the Department. 

The record thus shows that, as of April 18, 1941, the respondent’s 
financial ability was far short of that required by the Department, but 
at the time of the hearing, the respondent’s financial condition was 
satisfactory. The examiner’s report, on the basis of this record, rec- 
ommended that the proceeding be dismissed. No exceptions were filed 
by either party. In view of the examiner’s report and the acquiescence 
of the parties thereto, and inasmuch as the respondent now has guffi- 
cient free working capital to meet the Department’s standards, the 
proceeding will be dismissed. 
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FINDINGS OF FACT 


1. New York, New York, is a city, market, and place duly desig- 
nated by the Acting Secretary of Agriculture, in an order dated Oc- 
tober 8, 1935, and effective November 25, 1935, as being subject to the 
provisions of title V of the act. 

2, On May 22, 1939, a license, No. 2010, to engage in the business 
of buying, selling, and handling live poultry in interstate commerce 
at New York, New York, was granted to the respondent upon a show- 
ing that its current assets exceeded its current liabilities by an amount 
at least equal to 25 percent of its average weekly purchases. 

3. As of April 18, 1941, the respondent had free current assets of 
$10,645.56 and current liabilities of $30,279.28, or a free working 
capital deficit of $19,633.72. One-fourth of the respondent’s weekly 
purchases was $1,844.17 so that the respondent needed additional free 
working capital in the amount of $21,477.89 in order to meet the 
financial requirements of the Department. 

4. As of May 30, 1941, the respondent had free current assets of 
$10,153.58 and current liabilities of $8,309.29, or a free working capital 
surplus of $1,844.29. This sum was $25.14 more than was necessary to 
meet the requirements of the Department. 


CONCLUSIONS 























It is concluded that the respondent at the time of the hearing had 
sufficient free working capital to meet the requirements of the Depart- 
ment and that this proceeding should be dismissed. 


ORDER 


Ir Is Orverep that the proceeding be, and it hereby is, dismissed. 
It Is Furruer Orverep that a copy hereof shall be served upon the 
respondent by registered mail, or in person, and that this order shall 
become effective 10 days from and after such completed service. 
Done at Washington, D. C. this 3d day of January 1942. 
Witness my hand and the seal of the Department of Agriculture. 
[seat] (S) Grover B. Hit, 
Assistant Secretary of Agriculture. 
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UNITED STATES OF AMERICA 






BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. & S. Docket No. 1355 













THE WILSON PouLTRY & Eca COMPANY, complainant vy. LAWRENCE LIVE POULTRY 
Company, respondent. Order of Dismissal. 


On February 15, 1941, The Wilson Poultry & Egg Company, Cin- 
cinnati, Ohio, filed an informal complaint against the Lawrence Live 
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Poultry Company, Newark, New Jersey, under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S. C. 1940 ed. 181), seeking repara- 
tion in the approximate amount of $275. A copy of the complaint 
was served on the respondent. In a formal answer, dated March 10, 
1941, the material allegations in the complaint are denied. 

The case was heard before an examiner of this Department at New 
York, New York, on September 30, 1941. Milton E. Sahn, 225 Broad- 
way, New York, appeared for the complainant, and Garland B. Gal- 
loway, 202 Vanderpool Street, Newark, New Jersey, appeared for the 
respondent. At the request of the complainant, and with the consent 
of the respondent, the hearing was adjourned to a future date. An- 
other hearing was held in New York, N. Y., on October 24, 1941, 
and the appearances were the same. 

It is alleged in the complaint that the respondent bought a load of 
live poultry in interstate commerce from the complainant, for arrival 
Tuesday morning, February 11, 1941, at 2014¢ per pound, net. On 
arrival of the poultry at Newark, New Jersey, the respondent claimed 
that it was “off condition,” and would not accept it. The poultry 
was then delivered to Sol Frankel, Inc., West Washington Market, 
New York, New York, where it was sold for the complainant’s ac- 
count at the market price on February 11, 1941, resulting in damages 
to the complainant in the approximate amount of $275. 

The principal issue, in this case is whether there was a contract 
between the parties for the purchase and sale of the poultry. 

In his deposition, Samuel J. Wilson, manager of the complainant 
company, stated that Harry Schenkel of the respondent company 
called on the telephone about buying a load of poultry. It is his 
statement that he agreed to deliver a load of poultry (approximately 
$,000 pounds) to the respondent in Newark, New Jersey, on Tuesday, 
February 11, 1941, at 22 cents per pound. On February 8, 1941, the 
following telegram was sent to the respondent by the complainant: 
“CONFIRMING SALE LOAD RUSSELL SPRINGS FOWL 2014 
NET TO US DELIVERED NEWARK TUESDAY MORNING 
PLEASE CONFIRM TO US.” 

The complainant’s truck driver delivered the poultry to the re- 
spondent. In his deposition the truck driver stated that the respond- 
ent’s agents looked at the poultry and rejected it on the ground that 
it was sick. The poultry was then, upon telephone instructions from 
Wilson, delivered to Sol Frankel, Inc., in New York City, who sold 
it on a commission basis. Frankel testified that the poultry was in 
good condition. It was sold at 1814 cents per pound for the colored 
fowl, 1514 cents per pound for the Leghorn fowl, and 5 cents per 
pound for 87 pounds of No. 2 fowl. 

Schenkel admits that he called Wilson on the telephone, but denies 
that he made any agreement to purchase poultry from Wilson. He 
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stated that he did not ask the complainant to ship any poultry. He 
just called Wilson to find out how he was getting along and was not 
interested in buying poultry. He testified that he asked Wilson 
whether he was shipping poultry. Wilson told him, “I am shipping 
poultry to New York and I may have some extra poultry either 
this week or the following week. Will you be interested in handling 
it?” Schenkel testified that he replied as follows: “Yes, if you have 
got anything, wire me and let me know, and I will do likewise” 
(Tr. 10). 

Schenkel also testified that when the poultry arrived at his place 
of business, he told the truck driver that he had not ordered it. He 
stated also that he told Wilson the same thing when he and the truck 
driver talked to Wilson on the telephone. In his deposition, Wilson 
stated that Schenkel in this telephone conversation refused the poultry 
because “it was sick and not regular run Kentucky poultry.” 

The only evidence of a contract between the parties is contained in 
the telephone conversation. That evidence is conflicting. The com- 
plainant contends that the telegram it sent to the respondent on 
February 8 tends to support the evidence of the complainant that a 
contract was made. The complainant explains the discrepancy in 
the price mentioned in the telegram and that referred to in Wilson’s 
deposition by the difference in the commission charge, one figure being 
net and the other gross. 

Schenkel says that Wilson asked him if he would unload the poultry 
and handle it on a commission basis, “or what will you give me for 
it outright?” Schenkel informed Wilson that he was not interested 
in handling the poultry (Tr. 12). 

The complainant has failed to establish the material allegations 
in the complaint by a fair preponderance of the evidence, and, there- 
fore, the complaint must be dismissed. 

The complainant filed suggested findings of fact and contends that 
reparation should be awarded in the sum of $397.16. The respondent 
filed a statement in which it is contended that the complaint should 
be dismissed on the ground that the complainant has not shown that 
there was a purchase by the respondent. 


FINDINGS OF FACT 


1. Newark, New Jersey, is a city, market, or place designated by an 
order of the Acting Secretary of Agriculture, dated October 29, 1935, 
effective December 12, 1935, as a place coming within the provisions 
of title V of the Packers and Stockyards Act, 1921, as amended. 

2. The respondent was duly licensed during all of the times men- 
tioned herein to engage in the business of buying, selling, and han- 
dling live poultry, in interstate commerce, at New York, New York. 
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3. The complainant has failed to establish by a fair preponderance 
of evidence, that the respondent agreed to purchase the load of live 
poultry or that the poultry conformed to the alleged contract of pur- 
chase and sale. 

4. The complaint was filed on February 15, 1941, and the transaction 
occurred on or about February 11, 1941, which was within the 90 days 
allowed in the act for the filing of a claim for reparation. 


ORDER 


Ir Is Orverep that the complaint in this case be, and the same hereby 
is, dismissed. 

Ir Is FurrHer Orpverep that this order shall take effect 15 days from 
the date it is signed, and that a copy hereof be served upon the parties 
by registered mail, or in person. 

Done at Washington, D. C. this 3d day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[SEAL] (S). Grover B. Hix, 
Assistant Secretary of Agriculture. 


(A. D. 15) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. & S. Docket No. 1438 


R. L. Somers, complainant v. JAMES J. BERGER, INc., respondent. Proceedings, 
Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 


The complainant, R. L. Somers, of Bloxom, Virginia, in his com- 
plaint under the Packers and Stockyards Act, 1921, as amended (7 
U.S. C. 1940 ed. 181), against the respondent, James J. Berger, Inc., of 
New York, New York, alleges in substance, the following: On July 
30, 1941, the complainant sold a load of chickens to the respondent. 
The chickens had been purchased by the complainant, fed and con- 
ditioned at Bloxom, Virginia, and were then shipped by truck to the 
respondent at New York City. The sale price to the respondent rep- 
resented the original cost of the chickens, plus the cost of feed and 
one cent per pound “cartage,” making a total delivered price of 
$1,576.09. The respondent paid $1,492.22, leaving an unpaid balance 
of $83.87. 

A copy of the complaint was served upon the respondent on Sep- 
tember 19, 1941. As a part of such service, the respondent was noti- 
fied to answer the complaint within 20 days from the date of the 
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receipt by the respondent of such notice. No answer has been filed. 
The respondent’s default constitutes a waiver of hearing and is deemed 
to be an admission of the truth of the facts alleged in the complaint. 
In accordance with the provisions of section 202.41 of the rules of 
practice (9 C. F. R., Ch. II, Pt. 202, 6 F. R. 3144), the facts alleged 
in the complaint and the respondent’s default, there is made and 
entered herein the following: 


FINDINGS OF FACT 


1. The complainant, R. L. Somers, is an individual located at 
Bloxom, Virginia. 

2. The respondent, James J. Berger, Inc., is a corporation having 
its place of business at West Washington Market, New York, New 
York. 

3. The city of New York, New York, was duly designated by the 
Secretary of Agriculture as a live poultry market under the Packers 
and Stockyards Act, as.amended, in an order which became effective 
November 25, 1935. 

4, The respondent has a license to engage in the business of buying, 
selling, and handling live poultry within the city of New York, New 
York, as required by Title V of the Packers and Stockyards Act, 
1921, as amended. 

5. On or about July 30, 1941, the complainant sold a truckload of 
chickens to the respondent, in interstate commerce, at the total price 
of $1,576.09, delivered at New York, New York. 

6. The respondent accepted the chickens at the point of delivery 
and paid the amount of $1,492.22, leaving a balance of $83.87, which 
last stated amount has not been paid nor any part thereof. 

7. The complaint was filed with the Agricultural Marketing Service 
within ninety days after the cause of action accrued, and was served 
upon the respondent by registered mail on September 19, 1941. The 
respondent has failed to file an answer thereto. 


CONCLUSIONS 


The respondent’s failure and refusal to pay the purchase price of 
the live poultry in full constituted an unfair practice, in violation of 
title V of the act. Reparation should be awarded the complainant 
in the amount of the unpaid portion of the purchase price. 


by ORDER 


Ir Is Orverep that the complainant, R. L. Somers, of Bloxom, 
Virginia, be, and he hereby is, awarded reparation against the respond- 
ent, James J. Berger, Inc., a corporation, having its place of business 
at West Washington Market, New York, New York, in the amount 
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of $83.87, with interest thereon at five percent per annum, from July 
80, 1941, until paid. 

Ir Is FurrHer Orperep that the respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, within 
30 days from the date of this order. 

Ir Is FurrHer Orperen that a copy hereof shall be served upon the 
parties by registered mail or in person. 

Done at Washington, D. C., this 7th day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[SEAL] (S) Robert H. Surexps, 
Assistant to the Secretary of Agriculture. 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 6 F. R. 5192). 


(A. D. 16) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. & S. Docket No. 1377 
In re: C. M. Yrenast, Respondent. Proceedings, Findings of Fact, and Order. 
PROCEEDINGS 


On June 28, 1941, an inquiry and notice of hearing was directed 
against C. M. Yiengst alleging, in substance, that the respondent was 
a dealer, under the provisions of the Packers and Stockyards Act, 1921, 
as amended (7 U.S. C. 1940 ed. 181), engaged in business at the Union 
Stock Yards, Lancaster, Pennsylvania, which had been found to be a 
stockyard as defined by the act; that the respondent had engaged 
in an unfair, unjustly discriminatory, and deceptive practice and 
device, in that he had not furnished a reasonable bond as required 
by the act, and, well knowing that shippers of livestock to the market 
relied upon the protection afforded by the bond prescribed by the reg- 
ulations, had failed.and refused to furnish a reasonable bond as 
required by the regulations, and had failed to notify shippers that 
he had failed and refused to furnish such bond, and had induced 
persons to sell livestock to him. It was further alleged that the 
respondent was insolvent, in that he was unable to pay his debts 
as they became due. 

A hearing was held in Lancaster, Pennsylvania, before John C. 
Brooke, an examiner of this Department, on October 20, 1941, at which 
time the Government was represented by C. E. Miles, Office of the 
Solicitor, and the respondent appeared in person. 
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A witness subpoenaed by the Government testified that he was 
secretary-treasurer of a livestock commission merchant; that the 
respondent purchased livestock on April 25, 1941, and had given a 
check therefor, which was returned protested. He testified that his 
firm does not rely upon the fact that the respondent had a bond and 
that none of the people doing business at the Lancaster yards relied 
upon a bond, but finally stated that they did rely upon the bonds to 
some extent; that the commissionmen felt that when a man had 
registered to engage in business at the yard, a bond accompanied that 
registration and they relied upon that impression; and that the balance 
due to J. M. Hoober, Inc., on the protested check was $482.43. 

The respondent testified that he was registered to engage in business 
at the Union Stock Yards, Lancaster, Pennsylvania; that he had been 
engaged in business some twenty years; that he had never paid the 
full amount due to Hoober because he did not have the money; and 
that all of his property, real and personal, at the time of the hearing 
was in the hands of the assignee and that he did owe quite a few 
people, but was unable to pay them. 

The assignee of the respondent testified that property had been 
assigned to him valued at approximately $12,000 and that the respond- 
ent would have to get the appraised value of that property in order 
to pay up his debts. 

No exceptions were filed to the examiner’s report. 


FINDINGS OF FACT 


1. The Union Stock Yards, Lancaster, Pennsylvania, was duly 
posted as subject to the provisions of Title III of the Packers and 
Stockyards Act. 

2. On or about November 2, 1940, the respondent registered with the 
Secretary of Agriculture as a dealer engaged in the business of buying 
and selling livestock at the Union Stock Yards, Lancaster, Pennsyl- 
vania. 

3. The respondent was, at the date of the hearing and for a long 
time prior thereto, unable to pay his financial obligations as they 
became due in the usual course of business, and is therefore insolvent. 

4, The allegation that the respondent had engaged in an unfair and 
unjustly discriminatory practice and device, in handling livestock in 
interstate commerce, in failing to furnish a reasonable bond, knowing 
that shippers relied upon the protection afforded by such bond, is 


not proved. 
ORDER 


Ir Is Orprrep that C. M. Yiengst, the respondent, be, and he hereby 
is, suspended from registration as a dealer for six months with leave, 
however, to apply for revocation of this suspension order upon satis- 
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factory proof to the Secretary of Agriculture that he is solvent and 
has submitted a bond, or other satisfactory form of indemnity, to cover 
his financial obligations as such dealer, as required by the Packers 
and Stockyards Act, supplements thereto, and regulations promulgated 
thereunder. 

Ir Is Furruer Orperep that this order shall become effective ten 
days from its receipt by the respondent, and that a copy hereof be 
served by registered mail upon the respondent. 

Done at Washington, D. C., this 12th day of January 1942. 

Witness my hand and seal of the Department of Agriculture. 


[seau | (S) Rosertr H. Sxrexps, 
Assistant to the Secretary of Agriculture. 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 6 F. R. 5192). 


(A. D. 17) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. & S. Docket No. 1426 


In re: Lenox Live Poutrry Company, Inc., Respondent. Proceedings, Findings 
of Fact, Conclusions, and Order. 


PROCEEDINGS 


On September 8, 1941, the Acting Chief of the Agricultural Market- 
ing Service issued an inquiry and notice under the Packers and Stock- 
yards Act, 1921, as amended (7 U. S. C. 1940 ed. 181), in which it was 
alleged that the respondent, Lenox Live Poultry Company, Inc., had 
been issued a license to engage in the business of buying, selling, and 
handling live poultry at New York, New York, on a showing that 
it was financially able to meet its obligations as a licensee, but that 
its financial condition had since become so impaired as to make it 
impossible for it to meet its current obligations. 

Title V of the Packers and Stockyards Act provides, in effect, that 
live poultry licenses shall be issued only to those who are financially 
able to fulfill obligations that they would incur as licensees (7 U. S. C. 
§218a (b)). Pursuant to this provision, the Department has issued 
licenses only to applicants who, as a minimum, have free current 
assets in excess of current liabilities in an amount equal to 25 percent 
of their average weekly purchases or who, in lieu thereof, post a satis- 
factory surety bond or its equivalent. The Department has also 
interpreted this provision of the act not only as requiring applicants 
to make the necessary showing of financial ability in order to obtain 
licenses, but also as requiring them, after they have become licensees 
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to maintain the prescribed financial standard in order to retain their 
licenses. 

The record shows that as of August 23, 1941, the respondent did 
not have sufficient free working capital to meet the requirements of the 
Department, but at the time of the hearing the respondent’s financial 
condition was satisfactory. The fact that the respondent purchased 
live poultry on and around August 23, 1941, when its free current 
assets did not exceed its current liabilities in an amount at least equal 
to 25 percent of its average weekly purchases, is a violation of the 
act for which its license should be suspended (7 U. S. C. § 218 (d)). 
However, in view of the fact that at the time of the hearing the re- 
spondent had sufficient free working capital to meet the requirements 
of the Department, the order of suspension will be held in abeyance 
conditioned upon its compliance with the financial regulations of the 
Department in the future. 

A copy of the examiner’s report was served upon counsel for the 
Government and upon the respondent. No exceptions have been 
filed. 


The respondent has requested : 


“that the thirty days suspension be held in abeyance and hereby consents that 
the suspension may be made effective at any time by supplemental order with- 
out further hearing, but with at least five days’ notice to the respondent, if the 
Secretary of Agriculture finds from an official audit of the respondent’s records 
that the respondent has insufficient free current assets in excess of its current 
liabilities to equal 25 percent of its average weekly purchases for the 52 weeks 
preceding the date of the audit.” 


FINDINGS OF FACT 


1, New York, New York, is a city, market, and place duly desig- 
nated by the Acting Secretary of Agriculture, in an order dated Octo- 
ber 8, 1935, and effective November 25, 1935, as being subject to the 
provisions of title V of the act. 

2. On July 30, 1938, a license, No. 1834, to engage in the business 
of buying, selling, and handling live poultry in interstate commerce 
at New York, New York, was granted to the respondent upon a 
showing that its free current assets exceeded its current liabilities 
by an amount greater than 25 percent of its average weekly purchases. 

3. On August 23, 1941, the respondent ‘had free current assets of 
$598.22 and current liabilities of $588.11, or a free working capital of 
$10.11. One-fourth of the respondent’s average weekly purchases 
was $254.58, so that the respondent failed to meet the financial re- 
quirements of the Department by the amount of $244.47. 

4. As of October 11, 1941, which was 11 days prior to the hearing, 
the respondent had free working capital in the amount of $470.02 
more than was necessary to meet the financial requirements of the 
Department. 
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CONCLUSIONS 


It is concluded that the respondent violated section 502 (b) of the 
act by purchasing live poultry on or about August 23, 1941, when it 
did not have posted with the Department a satisfactory surety bond 
or its equivalent and its free current assets failed to exceed its current 
liabilities by an amount equal to 25 percent of its average weekly pur- 
chases; that its license should, thercfore, be suspended for 30 days, 
but that, because of respondent’s satisfactory financial condition at 
the date of the hearing, the suspension should be held’ in abeyance 
for such time as the respondent continues to comply with the financial 
requirements of the Department. 


ORDER 


Ir Is Orpverep that the license of the Lenox Live Poultry Company, 
Inc., to buy, sell, and handle live poultry under the act, be, and the 
same hereby is, suspended for a period of thirty days. Such suspen- 
sion shall, however, be held in abeyance so long as the respondent 
maintains sufficient free current assets in excess of its current liabili- 
ties to equal 25 percent of its average weekly purchases, or posts with 
the Department a satisfactory surety bond or its equivalent. Such 
suspension may be made effective at any time by supplemental order 
herein without further hearing, but with at least five days’ notice 
to the respondent, if the Secretary of Agriculture finds from an official 
audit that the respondent has insufficient current assets to meet said 
requirements. 

Ir Is Furruer Orperep that a copy of this order shall be served 
upon the respondent by registered mail, or in person, and that this 
order shall become effective ten days from and after such completed 
service. 

Done at Washington, D. C., this 12th day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[SEAL] (S) Roserr H. Surexps, 
Assistant to the Secretary of Agriculture. 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 6 F. R. 5192) 


(A. D. 18) 


UNITED STATES OF AMERICA 


BEFORE THE SECRETARY OF AGRICULTURE 


* 


Agricultural Marketing Service, P. & S. Docket No. 1417 


In re: Morris Gorpon, an individual, doing business as Gorpon Bros. Live PouLTRy 
MARKET, Respondent. Proceedings, Findings of Fact, Conclusions, and Order. 
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PROCEEDINGS 


On August 28, 1941, the Acting Chief of the Agricultural Marketing 
Service issued an inquiry and notice under the Packers and Stockyards 
Act, 1921, as amended (7 U. S. C. 1940 ed. 181), subsequently referred 
to as the act, in which it was alleged that the respondent, Morris 
Gordon, an individual, doing business as Gordon Bros. Live Poultry 
Market, has been issued a license as a live poultry dealer at New York, 
New York, on a showing that he was financially able to meet his 
obligations as a licensee, but that his financial condition had since 
become so impaired as to make it impossible for him to meet his current 
obligations. 

A hearing was ordered for the purpose of determining the truth of 
these allegations. A copy of the notice and inquiry was served, by 
registered mail, upon the respondent on September 2, 1941. The re- 
spondent was notified that the hearing would be held in New York, 
New York, on October 22, 1941. 

At the appointed time and place a hearing was held before John C. 
Brooke, an examiner. C. E. Miles, Esq., Office of the Solicitor, De- 
partment of Agriculture, appeared for the Department. Henry Gold- 
smith, Esq., 259 West 14th Street, New York, New York, appeared 
for the respondent. 

Title V of the Packers and Stockyards Act requires an applicant 
for a live poultry license to be financially able to fulfill the obliga- 
tions that he would incur as a licensee (7 U. S. C. § 218a (h)), which 
has been interpreted by this Department to mean that he shall have, 
as a minimum, liquid current assets in excess of current liabilities in 
an amount equal to 25% of his average weekly purchases, or, in lieu 
thereof, a satisfactory surety bond or its equivalent. Audits prepared 
by Edmond J. Kohler and Clifford V. Evans, Department accountants, 
and introduced into the record at the hearing, show that as of June 27, 
1941, the respondent needed $603.02 additional capital in order to meet 
the requirements of the Department, and as of September 26, 1941, 
needed $1,641.22, and as of October 17, 1941, needed $576.04. 

At the hearing it was agreed that accountant Kohler would inves- 
tigate the records of the respondent on or about November 3, 1941, 
and would submit a financial statement to the examiner, which would 
become a part of the record. On November 3, 1941, the accountant 
examined the records of the respondent, and has submitted a financial 
statement as of October 31, 1941, which shows that the free working 
capital of the respondent amounts to $3,203.34, and that 25% of the 
average weekly purchases of live poultry amounts to $1,616.97, leaving 
$1,586.37 in excess of the requirements of the Department. This 
audit has been made a part of the record in this proceeding. 








Ss’ Tl mmm TQ US 


— = SS. 


——_ ae 











A. D. 19 PACKERS AND STOCKYARDS ACT, 1921 49 


N otwithstanding the respondent’s showing that on October 31, 1941, 
he had current assets in excess of current liabilities in an amount ex- 
ceeding 25% of his average weekly purchases of live poultry, the fact 
remains that on the record the respondent, at the time of the hearing 
and for some time prior thereto, did not have current assets in excess 
of current liabilities in an amount equal to 25% of his average weekly 
purchases of live poultry or, in lieu thereof, a satisfactory surety 
bond or its equivalent. Continued purchasing of live poultry by 
the respondent under these circumstances constitutes a violation of 
the act in that the Department interprets the statute to require, as a 
minimum, the maintenance of the standard herein referred to as a 
condition precedent to the issuance of a license and to engaging in 
the business of handling live poultry, as a licensee, in a designated 
area. Because of this violation respondent’s license should be revoked. 
However, in view of the showing of his financial condition as of 
October 31, 1941, the order of revocation will be held in abeyance, if 
the respondent so requests, conditioned upon his compliance with the 
act and the regulations of the Department in the future. 

A copy of the examiner’s report was served upon counsel for the 
Government and upon the respondent. No exceptions have been filed. 





FINDINGS OF FACT 


1. New York, New York, is a city, market, and place duly designated 
by the Acting Secretary of Agriculture in an order dated October 8, 
1935, and effective November 25, 1935, as being subject to the provisions 
of title V of the act. 

2. On July 29, 1939, a license, No. 2057, to engage in the business 
of buying, selling, and handling live poultry in interstate commerce 
at New York, New York, was granted to the respondent upon a 
showing that his financial condition would enable him to fulfill the 
obligations that he would incur as a licensee under the act. 

3. On June 27, 1941, the respondent needed $603.02 in additional 
capital in order to meet the requirements of the Department; on 
September 26, 1941, the respondent needed $1,641.02 in additional 
capital in order to meet the requirements, and on October 17, 1941, 
the respondent needed $576.04 in additional capital in order to meet 
the requirements. The respondent, therefore, needed additional work- 
ing capital in the amounts set out on the dates given to meet the 
requirements of the Department. 

4. On October 31, 1941, the respondent had sufficient free working 
capital to meet the requirements of the Department for the issuance 
of a license. ” 
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CONCLUSIONS 


It is concluded that continuously from June 27, 1941, through Octo- 
ber 22, 1941, the date of the hearing, the respondent did not have 
current assets in excess of current liabilities in an amount equal to 
25% of his average weekly purchases of live poultry or a satisfactory 
surety bond or its equivalent, and, therefore, was unable to fulfill 
the obligations he incurs as a licensee. His license, therefore, should 


be revoked. 
ORDER 


Ir Is Orpvrrep that the license of Morris Gordon, doing business as 
Gordon Bros. Live Poultry Market, a live poultry dealer under the 
act, be, and the same hereby is, revoked, which revocation shall be 
come effective upon the expiration of ten days from the receipt hereof 
by the respondent, unless within the 10-day period the respondent 
shall have filed with the Agricultural Marketing Service (1) his 
written request that the revocation be held in abeyance, and (2) his 
written consent that the revocation order may be made effective at 
any time by supplemental order herein without further hearing if the 
Secretary of Agriculture finds upon the basis of an official audit of 
respondent’s records that the respondent does not have current assets 
in excess of his current liabilities in an amount equal to 25% of his 
average weekly purchases of live poultry, computed for 52 weeks 
preceding the date of the audit, or does not have, in lieu thereof, a 
satisfactory surety bond or its equivalent. 

It Is Furruer Orperep that a copy hereof shall be served upon the 
respondent by registered mail, or in person, and that this order shall 
become effective ten days from and after such completed service. 

Done at Washington, D. C., this 13th day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[ SEAL} (S) Grover B. Hu, 
Assistant Secretary of Agriculture. 


(A. D. 19) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. & S. Docket No. 1427 


In re: A. M. Gets and I. Ernworn, partners doing business as Gelb & Einhorn, 
Respondents. Proceedings, Findings of Fact, Conclusion and Order. 


PROCEEDINGS 


On September 10, 1941, the Acting Chief of the Agricultural Mar- 
keting Service issued an inquiry and notice under the Packers and 





A.D. 19 PACKERS AND STOCKYARDS ACT, 1921 51 


Stockyards Act, 1921, as amended (7 U. S. C. 1940 ed. 181), in which 
it was alleged that the respondents, A. M. Gelb and I. Einhorn, 
partners trading as Gelb & Einhorn, had been isssued a license to 
engage in the business of buying, selling, and handling live poultry at 
New York, New York, on a showing that they were financially able 
to meet their obligations as licensees, but their financial condition had 
since become so impaired as to make it impossible for them to meet 
their current obligations. It was also alleged that on May 22, 1941, 
the respondents were indebted to Charles Collins Company in the 
amount of $7,229.78, and the respondents agreed to make payments 
of $5 each Monday during June, July, August, and September. The 
agreement further provided that should the respondents fail to pay 
any of the installments at the time they became due, or within two 
days thereafter, the Charles Collins Company should have the priv- 
jilege of taking a confession of judgment against the respondents for 
unpaid balance. 

A hearing was held before John C. Brooke, an examiner of this 
Department, at New York, New York, on October 24, 1941. C. E. 
Miles, of the Solicitor’s Office, Department of Agriculture, appeared 
for the Government. Henry Lipkin, 249 West 34th Street, New 
York, New York, appeared for the respondents. 

Title V of the Packers and Stockyards Act provides, in effect, that 
live poultry licenses shall be issued only-to those who are financially 
able to fulfill the obligations that they would incur as licensees (7 
U.S. C. 1940 ed. § 218a (b)). Pursuant to this provision, the Depart- 
ment has issued licenses only to applicants who, as a minimum, have 
free current assets in excess of current liabilities in an amount equal 
to 25 percent of their average weekly purchases or who, in lieu 
thereof, post a satisfactory surety bond or its equivalent. The De- 
partment has also interpreted this provision of the act not only as 
requiring applicants to make the necessary showing of financial ability 
in order to obtain licenses, but also as requiring them, after they have 
become licensees, to maintain the prescribed financial standard in 
order to retain their licenses. 

The record shows that, as of October 10, 1941, the respondents did 
not have sufficient free working capital to meet the requirements of 
the Department, in that they were in default on the weekly payments 
to the Charles Collins Company, resulting in. the entire obligation 
becoming due and payable in accordance with the agreement between 
that company and the respondents. Therefore, on October 10, 1941, 
at which time 25 percent of their average weekly purchases amounted 
to $844.98, the respondents lacked $6,712.73 of meeting the require- 
ments of the Department. The fact that the respondents purchased 
live poultry on and around October 10, 1941, when their free current 
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assets did not exceed their current liabilities in an amount at least 
equal to 25 percent of their average weekly purchases, is a violation 
of the act for which their license should be suspended (7 U. S.C. 
1940 ed. § 218(d)). However, in view of the fact that at the time of 
the hearing the respondents had conformed to their agreement in 
connection with the weekly payments due Charles Collins Company, 
they had sufficient free working capital to meet the requirements of 
the Department. 

A copy of the examiner’s report recommending a suspension of the 
license of the respondents for thirty days was served upon the 
respondents. It was recommended that, if the respondents made a 
written request therefor, the suspension be held in abeyance and not 
made effective unless the Secretary of Agriculture should find from 
an Official audit of the respondents’ records that they have insufficient 
free current assets in excess of their current liabilities to equal 25 
percent of their average weekly purchases, No exceptions have been 
filed to the examiner’s report, and on December 27, 1941, the respond- 
ents requested that such suspension be held in abeyance. ‘They also 
stated: “We further agree that such a suspension may be made effec- 
tive without further hearings, but with at least five days’ notice to us, 
if an official audit of our records indicate that we have insufficient 


free current assets, as required by the Packers and Stockyards Admin- 
istration.” 


FINDINGS OF FACT 


1. New York, New York, is a city, market, and place duly desig- 
nated by the Acting Secretary of Agriculture, in an order dated 
October 8, 1935, and effective November 25, 1925, as being subject to 
the provisions of title V of the act. 

2. On November 21, 1935, a license, No. 130, to engage in the busi- 
ness of buying, selling, and handling live poultry in interstate com- 
merce at New York, New York, was granted to the respondents upon 
a showing that their free current assets exceeded their current lia- 
bilities by an amount greater than 25 percent of their average weekly 
purchases. 

3. As of October 10, 1941, the respondents had free current assets 
of $4,150.43 and current liabilities of $10,018.18, or a free working 
capital deficit of $5,867.75. One-fourth of the respondents’ average 
weekly purchases was $844.98, so that the respondents failed to meet 
the financial requirements of the Department by the amount of 
$6,712.73. 

4. As of October 24, 1941, the date of the hearing, the respondents 
had made weekly payments to Charles Collins Company as agreed, 
and the respondents had sufficient funds to entitle them to retain their 
license. 
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CONCLUSION 


As of October 10, 1941, the respondents were financially unable to 
fulfill the obligations they incurred as licensees. 


ORDER 


Ir Is Orverep that the license of A. M. Gelb and I. Einhorn, part- 
ners trading as Gelb & Einhorn, to buy, sell, and handle live poultry 
under the Packers and Stockyards Act, 1921, as amended, be, and 
the same hereby is, suspended for a period of 30 days, which suspen- 
sion may be made effective at any time by supplemental order herein 
without further hearing, but with at least five days’ notice to the re- 
spondents, if the Secretary of Agriculture finds from an official audit 
of the respondents’ records that the respondents have insufficient free 
current assets in excess of their current liabilities to equal 25 percent 
of their average weekly purchases for the 52 weeks preceding the date 
of the audit, and if the Secretary further finds that the respondents 
have not posted with the Department a satisfactory surety bond or its 
equivalent. 

Ir Is Furruer Orverep that a copy hereof shall be served upon the 
respondents by registered mail, or in person, and that this order shall 
become effective 10 days from and after such completed service. 

Done at Washington, D. C., this 17th day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[sEAL] (S) Grover B. H111, 

Assistant Secretary of Agriculture. 


(A. D. 20) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. & S. Docket No. 1247 
In re: BERRIMAN Live Pouttry CorpoRATIon, Applicant. Order of Dismissal. 


On September 21, 1939, the Secretary of Agriculture issued a notice 
of hearing and order to show cause under the Packers and Stockyards 
Act, 1921, as amended (7 U. S. C. 1940 ed. 181), for the purpose of 
affording the applicant an opportunity to show cause why its appli- 
cation for a live poultry license should not be denied. Hearings were 
held at New York, New York, on October 18, 1939, and on June 20, 
1940. On September 23, 1940, the examiner’s report, recommending 
that the application be denied, was issued. The applicant filed excep- 
tions and requested oral argument. This request was granted and 
the argument was set for January 24, 1941. 
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On January 17, 1941, counsel for the applicant wrote the Depart- 
ment that the “* * * applicant has discontinued its operations as 
a live poultry dealer and is therefore withdrawing its application for 
a license under the Packers and Stockyards Act.” Counsel further 
stated that it would, accordingly, be unnecessary to argue the case. 

Final order in this proceeding has been held in abeyance pending 
developments with respect to the license application of Harry Rubin, 
the secretary-treasurer, owner, and manager of the Berriman Live 
Poultry Corporation (see Jn re Harry Rubin, P. & S. Docket No, 
1352). It has now been determined that no further action is necessary 
in this case and that the proceeding should be dismissed. 


ORDER 


Ir Is Orverep that this proceeding be, and it hereby is, dismissed. 

Ir Is Furruer Orperen that this order shall become effective imme- 
diately. 

Ir Is Furruer Orperep that a copy hereof be served upon the 
applicant in person or by registered mail. 

Done at Washington, D. C., this 19th day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ sEAL | (S) Grover B. Hitt, 

Assistant Secretary of Agriculture. 


(A. D. 21) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. & S. Docket No. 1384 


In re: MINNIE, ALEx., and Teppy BINDER, doing business as M. BrnpeR & Sons, 
Respondents. Proceedings, Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 


On June 10, 1941, the Assistant Secretary of Agriculture issued 
an inquiry and notice under the Packers and Stockyards Act, 1921, 
as amended (7 U.S. C. 1940 ed. 181), subsequently referred to as the 
act, in which it was alleged that the respondents, Minnie, Alex., 
and Teddy Binder, doing business as M. Binder and Sons, had been 
issued a license as live poultry dealers at New York, New York, on 
a showing that they were financially able to meet their obligations 
as licensees but that their financial condition has since become so 
impaired as to make it impossible for them to meet their current 
obligations. 

A hearing was held at New York, New York, on June 24, 1941, 
before an examiner, Robert B. Throckmorton, to determine the truth 
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of these allegations. C. E. Miles, Office of the Solicitor, appeared 
for the Department. Harold M. Schwartzbaum appeared for the 
respondents. 

Title V of the Packers and Stockyards Act provides, in effect, that 
live poultry licenses shall be issued only to those who are financially 
able to fulfill the obligations that they would incur as licensees (7 
U. S. C. 1940 ed. 218a (b)). This provision requires that applicants 
meet the prescribed financial standard in order to obtain licenses and, 
by necessary implication, it requires the maintenance of that standard 
by licensees. The Department has determined that the minimum 
financial requirements to be met by applicants and licensees under 
this provision of the act are free current assets in excess of current 
liabilities in an amount equal to 25 percent of their average weekly 
purchases or, in lieu thereof, a satisfactory surety bond or its equiva- 
lent posted with the Department. 

The records of the Department show that on June 19, 1937, the 
respondents were issued a license upon the showing that their cur- 
rent assets exceeded their current liabilities by an amount greater 
than 25 percent of their average weekly purchases. 

Clifford V. Evans, a-Government accountant, produced an audit 
of the respondents’ records which showed that, as of June 8, 1941, 
the respondents had adjusted current assets of $1,139.84, and ad- 
justed current liabilities of $3,323.61, or a free working capital deficit — 
of $2,183.77 When to this was added 25 percent of the respondents’ 
average weekly purchases, there was a total shortage of $2,687.60. 

After this evidence had been submitted on behalf of the Govern- 
ment, the hearing was continued, at the request of the respondents, 
until June 27, 1941, at which time the respondents placed in evidence 
certain exhibits showing two separate bank deposits of $500 each; 
a waiver of a loan of $482.40 payable to Max Binder, one of the 
partners; a document showing that Alex. Binder, one of the partners, 
had approximately a $1,000 interest in an automobile; and a certifi- 
cate that the respondents had deposited $1,000 with their landlord 
as security for their compliance with the terms of the lease covering 
the rental of the premises in which their business was operated. 
The respondents conceded that the two latter items are not current 
assets, and it is apparent that, even though the first three items, total- 
ing $1,482.40, be accepted as current assets for the purposes of the 
audit of June 8, 1941, there would still remain a shortage of $1,205.20 
from the amount necessary to meet the requirements of the Depart- 
ment. It was, therefore, recommended in the examiner’s report, 
issued September 19, 1941, that the respondents’ license be ordgred 
revoked. 

No exceptions were filed to the examiner’s report. However, on 
October 4, 1941, the respondents, through Harold M. Schwartzbaum, 
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stated that $1500 had been invested in their business and requested 
that a new audit be made. Such an audit was made of the respond- 
ents’ records and it showed that as of December 21, 1941, the respond- 
ents had current assets of $2,803.54 and current liabilities of 
$1,872.83, or a free working capital surplus of $930.71. This amount 
was almost $400 in excess of the Department’s requirements, as 25 
percent of the respondents’ average weekly purchases was $530.79. 
The record thus shows that as of June 8, 1941, continuing through 
June 24, 1941, the date of hearing, the respondents did not have 
sufficient free working capital to meet the requirements of the De- 
partment, or a satisfactory surety bond or its equivalent posted with 
the Department, but that as of December 21, 1941, they had sufficient 
financial ability to meet the prescribed standard. The fact that 
the respondents engaged in business as licensees from June 8, through 
June 24, 1941, constituted a repeated violation of the act for which 
their license should be revoked (7 U.S. C. 1940 ed. 218 (d)). How- 
éver, in view of their present satisfactory financial condition, the 
revocation should be held in abeyance for such time as the respond- 
ents continue to comply with the financial requirements of the 


Department. 
FINDINGS OF FACT 


1. New York, New York, is a city, market, and place duly desig- 

nated by the Acting Secretary of Agriculture, in an order dated 
October 8, 1935, and effective Nov. 25, 1935, as being subject to the 
provisions of title V of the act. 

2. On June 19, 1937, a license, No. 873, to engage in the business of 
buying, selling, and handling live poultry in interstate commerce at 
New York, New York, was granted to the respondents upon a show- 
ing that their current assets exceeded their current liabilities by an 
amount at least equal to 25 percent of their average weekly purchases. 

3. As of June 8, 1941, continuing through June 24, 1941, the date 
of hearing, the respondents had insufficient free working capital to 
meet the requirements of the Department by the amount of at least 
$1,205.20. 

4, As of December 21, 1941, the respondents had a free working 
capital surplus of $930.71 which was $399.92 in excess of the minimum 
prescribed by the Department. Twenty-five percent of the respond- 
ents’ average weekly purchases was $530.79. 


CONCLUSIONS 


It is concluded that the respondents repeatedly violated section 
502(b) of the act by operating as licensees from June 8, 1941, through 
June 24, 1941, during all of which time their free current assets 
failed to exceed their current liabilities by an amount at least equal 
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to 25 percent of their average weekly purchases and during which 
time they did not have posted with the Department a satisfactory 
surety bond or its equivalent; that their license should, therefore, be 
revoked ; but that because of their present satisfactory financial con- 
dition the revocation should be held in abeyance for such time as the 
respondents continue to comply with the financial requirements of 
the Department. ; 









ORDER 






Ir Is Orverep that the license of Minnie, Alex., and Teddy Binder, 
doing business as M. Binder and Sons, live poultry dealers under the 
Packers and Stockyards Act, 1921, as amended, be, and the same 
hereby is, revoked, which revocation shall become effective-upon the 
expiration of 10 days from the date of the receipt hereof by the 
respondents unless within the 10-day period the respondents shall 
have filed with the Agricultural Marketing Service (1) their written 
request that the revocation be held in abeyance, and (2) their written 
consent that the revocation order may be made effective at any time by 
supplemental order herein without further hearing, but with at least 
5 days’ notice to the respondents, if the Secretary of Agriculture 
finds, from an official audit of the respondents’ records, that the re- 
spondents have insufficient free current assets in excess of their cur- 
rent liabilities to equal 25 percent of their average weekly purchases 
for the 52 weeks preceding the date of the audit, and if the Secretary 
further finds that the respondents have not posted with the Depart- 
ment a satisfactory surety bond or its equivalent. 

Ir Is Furruer Orperep that a copy hereof shall be served upon 
the respondents by registered mail, or in person, and that this order 
shall become effective 10 days from and after such completed service. 
Done at Washington, D. C., this 25th day of January, 1942. 
Witness my hand and the seal of the Department of Agriculture. 

























[ SEAL ] (S) Grover B. Hit1, 
Assistant Secretary of Agriculture. 








(A. D. 22) 
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Agricultural Marketing Service, P. & S. Docket No. 1372 





In re: Mrs. L. FRANZEL, Respondent. Proceedings, Findings of Fact, Conclusions, 


and Order. 






* 







PROCEEDINGS 






On June 10, 1941, the Assistant Secretary of Agriculture issued 
an inquiry and notice under the Packers and Stockyards Act, 1921, as 





58 AGRICULTURE DECISIONS _D. 22 


amended (7 U. S. C. 1940 ed. 181), subsequently referred to as the 
act, in which it was alleged that the respondent, Mrs. L. Franzel, had 
been issued a license as a live poultry dealer at New York, New York, 
on a showing that she was financially able to meet her obligations 
as a licensee but that her financial condition had since become so 
impaired as to make it impossible for her to meet her current 
obligations. 

A hearing was held on June 24, 1941, before Robert B. Throck- 
morton, an examiner, for the purpose of determining the truth of 
these allegations. Mr. C. E. Miles, Office of the Solicitor, Depart- 
ment of Agriculture, appeared for the Department. Mrs. Lillian 
Franzel, the respondent, appeared on her own behalf. 

Title V of the Packers and Stockyards Act provides, in effect, that 
live poultry licenses shall be issued only to those who are financially 
able to fulfill the obligations that they would incur as licensees 
(7 U. S. C. 1940 ed. 218a (b)). This provision requires that appli- 
cants meet the prescribed financial standard in order to obtain 
licenses and, by necessary implication, it requires the maintenance of 
that standard by licensees. The Department has determined that 
the minimum financial requirements to be met by applicants and 
licensees under this provision of the act are free current assets in 
excess of current liabilities in an amount equal to 25 percent of their 
average weekly purchases or, in lieu thereof, a satisfactory surety 
bond or its equivalent posted with the Department. 

At the hearing official notice was taken of the designation of New 
York, New York, as coming within the provisions of Title V of the 
act, and alsc of the respondent’s license, which was issued on June 
7, 1937, upon a showing that the respondent’s free current assets ex- 
ceeded her current liabilities by an amount greater than 25 percent 
of her average weekly purchases. Mr. Clifford V. Evans, a Depart- 
ment accountant, then produced three audits of the respondent’s rec- 
ords which showed that as of March 14, 1941, the respondent had 
insufficient free working capital to meet the requirements of thie 
Department in the total amount of $2,196.62; that on April 25, 1941, 
the shortage was in the amount of $4,074.51; and that as of June 6, 
1941, the shortage was in the sum of $2,677.39. The respondent did 
not dispute the validity or accuracy of these audits. 

The respondent testified that, although she did not have sufficient 
free working capital in her business to meet the requirements of 
the Department, she had always met her obligations currently and 
in full and she, personally, had sufficient assets to assure their con- 
tinued current payment in the future. She stated that she could put 
additional capital into the business, if necessary, but averred that 
if this were done, it would be difficult for her to bring pressure on 
certain of her relatives, who are employed by her, to make collections 
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for her business. Her testimony in this respect was corroborated 
by Mr. Evans. There is also incorporated in the record, pursuant to 
an agreement between the parties at the hearing, a memorandum pre- 
pared by Mr. Evans stating that on July 7, 1941, the respondent 
had on deposit in a bank the sum of $2,577.57 in her name, in trust, 
however, for Madalynne Franzel. 

Suggested findings of fact were filed by the Department’s counsel 
on August 11, 1941, to which the respondent took exception in her 
letter dated August 23, 1941. After consideration of these excep- 
tions, the examiner issued his report on September 15, 1941, recom- 
mending that the respondent’s license be revoked subject, however, 
to reinstatement upon a satisfactory showing of financial ability by 
the respondent. 

No exceptions to the examiner’s report were filed by the Depart- 
ment. The respondent, in a letter dated October 22, 1941, took 
exceptions to the examiner’s conclusions, but stated that she had 
decided to accede to the terms of the report. She, accordingly, 
stated that she would bring into her business the sum of $2,677.59 
before November 1, 1941. On October 29, 1941, the examiner wrote 
the respondent that if an official audit showed that she then had 
sufficient free working capital to meet the requirements of the De- 
partment, the present proceedings would, undoubtedly, be dismissed. 
Such an audit was made of the respondent’s records as of January 
2, 1942, which showed that the respondent then had a free working 
capital surplus of $175.79 above the minimum required by the De- 
partment. 

In view of the examiner’s informal representation to the respend- 
ent and her present satisfactory financial condition, the present 
proceeding should be dismissed. 


FINDINGS OF FACT 


1. New York, New York, is a city, market, and place duly desig- 
nated by the Acting Secretary of Agriculture, in an order dated 
October 8, 1935, and effective November 25, 1935, as being subject to 
the provisions of title V of the act. 

2. Newark, New Jersey, is a city, market, and place duly designated 
by the Acting Secretary of Agriculture, in an order dated October 
29, 1935, and effective December 12, 1935, as being subject to the 
provisions of title V of the act. 

3. On June 7, 1937, a license, No. 830, to engage in the business 
of buying, selling, and handling live poultry at New York, New 
York, and Newark, New Jersey, was granted to the respondent upon 
a showing that her free current assets exceeded her current liabili- 
ties by an amount greater than 25 percent of her average weekly 
purchases, 
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4. On March 14, 1941, the respondent had adjusted current assets 
of $9,025.31 and adjusted current liabilities of $8,966.94, or a free 
working capital surplus of $58.37. 25 percent of the respondent’s 
average weekly purchases was $2,254.99 so that the respondent failed 
to meet the financial requirements of the Department by the amount 
of $2,196.62. 

5. As of April 25, 1941, the respondent had adjusted current as- 
sets of $7,450.89, and adjusted current liabilities of $9,300.34, or a free 
working capital deficit of $1,849.45. 25 percent of the respondent’s 
average weekly purchases was $2,225.06 and the total deficit from the 
.amount of free working capital required by the Department was 
$4,074.51. 

6. As of June 6, 1941, the respondent had adjusted current assets 
of $5,726, and adjusted current liabilities of $6,361.92, or a free work- 
ing capital deficit of $635.92. When to this was added 25 percent of 

‘the respondent’s average weekly purchases the total deficit was 
$2,677.39. 

7. As of January 2, 1942, the respondent had adjusted current 
assets of $8,086.56, and adjusted current liabilities of $6,074.62, or a 
free working capital surplus of $2,011.94. 25 percent of the respond- 
ent’s average weekly purchases was $1,836.15 and the free working 
capital surplus in excess of the minimum required of licenses by the 
Department was $175.79. 

























CONCLUSION 


It is concluded that the respondent, Mrs. L. Franzel, now has suf- 
ficient free working capital to meet the requirements of the Depart- 
ment and that this proceeding should be dismissed. 
ORDER 

Ir Is Orvrrep that this proceeding be, and it hereby is, dismissed. 

Ir Is Furruer Orperep that a copy hereof shall be served upon 
the respondent by registered mail, or in person, and that this order 
shall become effective ten days from and after such completed service. 

Done at Washington, D. C., this 26th day of January, 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ spaL] (S) Grover B. Hix, 
Assistant Secretary of Agriculture. 






















(A. D. 23) 


UNITED STATES OF AMERICA 







BEFORE THE SECRETARY OF AGRICULTURE 






Agricultural Marketing Service, P. & S. Docket No. 1420 





In re: MAInE PouLtRy Company, Respondent. Proceedings, Findings of Fact, 
Conclusions, and Order. 
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PROCEEDINGS 


On the 30th day of August 1941, an inquiry and notice under the 
Packers and Stockyards Act, 1921, as amended (7 U. S. C. 1940 ed. 
181), was issued against the Maine Poultry Company, a corporation 
under the laws of Massachusetts. It was alleged that Boston, 
Massachusetts, was designated as a city, market, and place subject to 
the act, and that the respondent was a licensee under the act. 

It was also alleged that on June 3, 1941, the respondent engaged 
in an unfair practice and device in the purchase and sale of poultry, 
in that it fraudulently obtained the possession of 220 pounds of live 
poultry, for which the respondent failed to make payment, by means 
of causing inaccurate weights to be shown at the time of weighing 
the poultry, and that the poultry was sold by the respondent in inter- 
state commerce at Boston. 

At the hearing the Government was represented by C. E. Miles, 
Office of the Solicitor, Department of Agriculture, and B. H. Green- 
hood, 18 Tremont Street, Boston, Massachusetts, appeared for the 
respondent. 

Notice was taken of the designation of Boston as a market and of 
the license issued to the respondent. 

Following the hearing the examiner’s report was issued and the 
respondent agreed to the findings of fact and conclusions of law. 
Under the circumstances it is not necessary to discuss the evidence 
or the law. 

FINDINGS OF FACT 


1. Boston, Massachusetts, is a city, place, and market duly desig- 
nated by the Acting Secretary of Agriculture as coming within 
the provisions of title V of the Packers and Stockyards Act, 1921, 
as amended. 

2. On or about May 18, 1936, the respondent was licensed to engage 
in the business of a dealer in live poultry at Boston, Massachusetts. 

3. On or about June 10, 1941, a minority stockholder of the re- 
spondent and one authorized to buy and sell live poultry in interstate 
commerce, purchased live poultry in Concord, Massachusetts. Prior 
to taking delivery of the poultry, he caused the truck to be weighed 
to ascertain the gross weight and upon driving to the place of busi- 
ness where the delivery was made, disposed of, or caused to be dis- 
posed of, approximately 220 pounds of sand which had been weighed 
with the truck. 

4. Upon weighing the live poultry after the sand had been dis- 
posed of, the respondent obtained, without paying for the same, 
approximately 220 pounds of live poultry valued at approximately 
20% cents per pound. Goldberg and the truck driver’s assistant 
were each fined and paid the sum of $100 in a criminal charge based 
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upon the unlawful weighing and disposal of the sand. Goldberg 
personally paid a sum of money to the seller of the poultry to settle 
the claim. The respondent sold the live poultry in the city of 
Boston, Commonwealth of Massachusetts, and with knowledge of 
all the facts retained the proceeds and the profits arising from the 
sale. The respondent did not call as a witness Goldberg or the 
assistant truck driver, who were in a position to know the facts, but 
merely called the driver himself, who, while driving the truck, was 
in the cab and could not see the acts of the others on the truck. 


CONCLUSIONS 


Loading the sand in the truck under the circumstances was a de- 
ceptive device, and, based upon the foregoing, the respondent was 
legally responsible for the acts of its agent, which constitute a 
violation of the act. 

ORDER 


Ir Is Orverep that the respondent cease and desist from the un- 
fair, unjustly discriminatory and deceptive practice and device of 
fraudulently obtaining possession of live poultry and failing to 
make payment for the true value of such poultry. 

Ir Is FurrHer Orverep that a copy hereof be served upon counsel 
for the Government, and upon counsel for the respondent by regis- 
tered mail, or in person, and that this order become effective fifteen 
days from and after such completed service. 

Done at Washington, D. C., this 26th day of January, 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[sea] (S) Grover B. Hu, 
Assistant Secretary of Agriculture. 


(A. D. 24) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Service, P. & 8S. Docket No. 1394 


In re: 33RD Streer Live Pouttry CorPoraTion, Applicant. Proceedings, Findings 
of Fact, Conclusions, and Order. 


PROCEEDINGS 


On August 23, 1941, a notice of hearing and order to show cause 
was issued by C. W. Kitchen, Chief, Agricultural Marketing Service, 
pursuant to the provisions of Title V of the Packers and Stock- 
yards Act, 1921, as amended (7 U.S. C. 1940 ed. 181), and the rules 
of practice promulgated thereunder (9 C. F. R. 202.6 (b); 6 F. R. 
3137), for the purpose of determining the financial ability of the ap- 
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plicant to fulfill the obligations that it would incur as a licensee 
and whether the applicant was unfit to receive a license under the 
act to engage in the business of buying and selling live poultry in 
interstate commerce. It was alleged that the applicant was unfit 
to receive a license because the application was not made in good 
faith but was made for the use and benefit of Isidor Haber and 
Hyman Haber, husbands, respectively of Eva Haber and Esther 
Haber. Eva and Esther Haber are, respectively, president and 
treasurer of the applicant corporation. It was also alleged that 
Isidor and Hyman Haber were formerly copartners doing business 
as Haber Brothers, and that while engaged in business as licensees 
under the act they had failed to meet their obligations in connec- 
tion with the purchasing of live poultry, in the sum of $17,221.98; 
and that their creditors were compelled to accept the sum of $2,000 
in settlement thereof. It was also alleged that the license of Haber 
Brothers was revoked by order of the Acting Secretary, dated June 
28, 1941, effective July 12, 1941. 

Pursuant to notices duly served on the applicant, a hearing on the 
matter was held in New York, New York, on September 25, 1941, 
before John J. Curry, an examiner designated by the Assistant 
Secretary. C. E: Miles, Office of the Solicitor, appeared for the 
Department, and Maurice S. Greiff, Attorney in Fact, appeared for 
the applicant. Judicial notice was taken-of (1) the designation of 
New York, New York, as a live poultry market within the meaning 
of title V of the act; (2) the application for a license filed by the 
33rd Street Live Poultry Corporation; (3) the license granted to 
Isidor Haber and Hyman Haber doing business as Haber Brothers, 
and (4) the Secretary’s final order revoking the license of Haber 
Brothers. 

Subsequent to the hearing, both parties to the proceeding filed 
with the Hearing Clerk, Office of the Solicitor, suggested findings of 
fact and suggested orders. 

Title V of the act provides, in effect, that live poultry licenses shall 
be issued only to those who are financially able to fulfill the obliga- 
tions that they would incur as licensees under the act (7 U. S. C. 
§ 218a (b)). Pursuant to this provision, the Department has issued 
licenses only to applicants who, as a minimum, have free current 
assets in excess of current liabilities in an amount equal to one-fourth 
of their average weekly purchases, or who, in lieu thereof, post a 
satisfactory surety bond or its equivalent. Applicants who have 
received licenses upon a satisfactory showing of their financial condi- 
tion are required thereafter to maintain the prescribed financjal 
standard in order to maintain their licenses. Experience has shown 
that, where licensees continue to operate with less than the required 
amount of working capital, they very frequently are unable to pay 
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for live poultry purchased on credit and that as a result producers 
sustain losses and consumers pay the enhanced costs which title V 
of the act was designed to prevent. 

An audit of the applicant’s books and records shows that, as of 
May 31, 1941, it had free current assets of $2,567.24 and current 
liabilities of $1,923.95, or a surplus of $643.29 free working capital. 
One-fourth of the firm’s average weekly purchases of live poultry 
amounted to $543.19, so that, as of this date, the applicant has met 
the financial requirements of the Department. 

The Government accountant, who audited the applicant’s books 
and records, testified that at the time he made the audit he observed 
that no officers of the corporation were on the premises, but that one 
of the Haber brothers was present and appeared to be in charge 
of the business. 

Mr. Mortimer Kashinsky, the secretary of the corporation, testified 
on its behalf as follows: Hyman Haber did the purchasing for the 
firm and assisted in the selling. Isidor Haber acted as the manager 
of the business and did most of the selling. At the time the corpora- 
tion was organized, it was known that Hyman and Isidor Haber were 
to be employed to run the business, and each received $50 per week 
for their services. Their wives and the witness, Kashinsky, all of- 
ficers of the corporation, have not drawn any salaries, nor has the 
corporation declared any dividends. The officers of the corporation 
perform no services at the plant. None of the officers of the corpora- 
tion has had any experience in the live poultry business and only go 
to the premises once a month for several hours. Mr. Kashinsky owns 
about $3,000 worth of stock in the corporation and “imagined” that 
he paid for the same. He did not know how many shares of stock 
were issued by the corporation or to whom they were issued, and 
knew nothing of the old partnership of Haber Brothers. 

Hyman Haber testified that he was the general manager of the 
business; that his wife signed the checks issued in payment of live 
poultry purchases; that the corporation was organized “just to get 
a job to make a living”; that he and his brother ran the business and 
that his wife helped sell on Saturdays; that the wife of Isidor came 
to the plant about once a month and that Mr. Kashinsky came to the 
plant about once a week to look things over; and that Mr. Kashinsky 
hired him to work for the corporation and that Mr. Kashinsky was 
the son-in-law of Isidor Haber. 

The witness testified further that Haber Brothers partnership 
failed because its customers did not pay for their purchases and that 
the firm had settled approximately $17,000 indebtedness to commis- 
sion merchants for the sum of $2,000. He denied that anyone was 
cheated in the settlement. With respect to the partnership’s furni- 
ture and fixtures, the witness remembered little, except that the firm’s 
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trucks were second-hand, mortgaged, and were taken over by the ap- 
plicant when it took over the business. The witness also stated that 
some of the creditors of the old firm are presently extending credit 
to the applicant. 

An analysis of the testimony in the case shows that all the officers 
of the corporation know nothing of the live poultry business. They 
also know practically nothing of the corporate set-up and the distri- 
bution of stock among the stockholders. The testimony of the sec- 
retary of the corporation and that of Hyman Haber shows discrep- 
ancies and a definite lack of knowledge regarding the operation of 
the business. The testimony of Hyman Haber shows that the busi- 
ness was established to enable the Haber brothers to get a job. Also, 
the record shows that there is an unbroken continuity in the business 
carried on by the old and new firms, and both operate at the same 
location. 

With respect to the allegation in the order to show cause that 
Haber brothers compelled their creditors to settle for a cash pay- 
ment of $2,000, an indebtedness of $17,221.98 for purchases of live 
poultry, Mr. Greiff, who also represented the partners in P. & S. 
Docket No. 1323, testified in that proceeding: 

- “again I say I personally believe the main cause necessitating the aforemen- 
tioned settlement was the loss of income which this firm had been receiving 
for many years, by reason of the trucking and returning of empty coops to the 
terminal, resulting in income to Haber Brothers heretofore in an amount of 
approximately $3,000 per year. This income was eliminated by a ruling of this 
Department sometime in 1937. I will say that, roughly, to date the loss. of 
this income amounts to approximately $10,500 to Haber Brothers.” 

In this connection, the Secretary has repeatedly affirmed his decision 
of 1937 with respect to the disallowance of bounties theretofore paid 
to live poultry dealers for returning empty coops to the coop com- 
panies. (See P. & S. Dockets Nos. 553, 554, and 555.) The bounties 
thus paid to live poultry dealers, prior to the Secretary’s orders, were 
assessed against shippers and producers who shipped their live poultry 
to the New York market. Since Isidor and Hyman Haber operated 
the defunct firm of Haber Brothers and presently manage the appli- 
cant corporation, and since the Secretary’s orders in the above dockets 
are still in effect, it would appear, assuming that Mr. Greiff’s testi- 
mony is correct, that the applicants must inevitably suffer comparable 
losses in their business operations. 

The weight of the evidence in this case shows that the application 
filed herein was made for the use and benefit of Isidor and Hyman 
Haber. The record in P. & S. Docket No. 1323 shows that Haber 
Brothers, while conducting their business as licensees under the act, 
engaged in practices prohibited by the act in that, as found bythe 
Secretary after due notice and hearing, they purchased live poultry 
while insolvent, although holding themselves out as having met the 
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requirements of the statute and the regulations thereunder with re- 
spect to financial ability to meet their obligations as licensed dealers, 
and, in carrying on their business in this manner, incurred debts for 
live poultry purchased by them in the total sum of $17,221.98, for 
which they compelled their creditors to accept settlement in the sum 
of $2,000. 

Section 302(b) of the act provides: 

“Any person desiring a license shall make application to the Secretary, who 
may by regulation prescribe the information to be contained in such applica- 
tion. The Secretary shall issue a license to any applicant furnishing the re- 
quired information unless he finds after opportunity for a hearing that such 
applicant is unfit to engage in the activity for which he has made application 
by. reason of his having at any time within two years prior to his application 
engaged in any practice of the character prohibited by this Act or because he 
is financially unable to fulfill the obligations that he would incur as a licensee.” 
The record in this case shows that, although the applicant has pro- 
vided working capital which meets the financial requirements of the 
Department, its real managers are Isidor and Hyman Haber, who 
have heretofore engaged in activities of a character prohibited by the 
act. 

FINDINGS OF FACT 


1. By order of the Acting Secretary of Agriculture, dated Octo- 
ber 8, 1935, effective November 25, 1935, the city of New York, New 
York, was designated as a live poultry market under the provisions 
of Title V of the Packers and Stockyards Act, 1921, as amended. 

2. On June 21, 1941, the 33rd Street Live Poultry Corporation filed 
an application for a license to engage in the business of buying and 
selling live poultry in interstate commerce in New York, New York. 

3. The application thus filed was not filed in good faith for the 
use and benefit of the applicant but was made for the-use and benefit 
of Isidor and Hyman Haber, formerly copartners doing business as 
Haber Brothers. 

4. The license heretofore issued to Haber Brothers to engage in 
the business of buying and selling live poultry in interstate commerce 
was revoked by an order of the Acting Secretary, dated June 28, 
1941, effective July 12, 1941, because they engaged in practices of a 
character prohibited by the act. 

5. Isidor and Hyman Haber are the real moving forces behind the 
application for a license filed by the corporation. 


CONCLUSIONS 


It is concluded that the application of the 33rd Street Live Poultry 
Corporation for a license under the act was not made in good faith 
for the benefit of the corporation, but was made for the purpose of 
affording Isidor Haber and Hyman Haber an opportunity to reenter 
the live poultry business as employees of the applicant corporation ; 





A. D. 25 PACKERS AND STOCKYARDS ACT, 1921 67 


that the said Isidor and Hyman Haber, doing business as Haber 
Brothers, violated section 502(b) of the act in that they engaged in 
practices of a character prohibited by the act; and that, accordingly, 
the application herein for a license should be denied. 


ORDER 


Ir Is Orperep that the application made by the 33rd Street Live 
Poultry Corporation, of 412 East 33rd Street, New York, New York, 
be, and the same hereby is, denied. 

Iv Is Furrner Orperep that a copy hereof shall be served upon 
the respondent by registered mail, or in person, and that this order 
shall become effective ten days from and after such completed service. 

Done at Washington, D. C., this 27th day of January, 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[sea } (S) Grover B. Hitt, 

Assistant Secretary of Agriculture. 


(A. D. 25) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. & S, Docket No. 1419 


In re: ALVIN APPLEBAUM and FrRep SHapiro, partners, trading as SoLoMoN’s 
SANITARY PoULTRY MARKET, Applicants. Proceedings, Findings of Fact, and 


Order. 
PROCEEDINGS 


On August 29, 1941, an order to show cause was issued under the 
Packers and Stockyards Act, 1921, as amended (7 U. S. C. 1940 ed. 
181), alleging that, on July 17, 1941, the applicants applied for a 
license to engage in the business of buying and selling live poultry 
in interstate commerce at Newark, New Jersey. 

It was further alleged that there was reason to believe that the 
applicants were not entitled to receive a license under the act because 
the information submitted with the application was insufficient to 
show that they were financially able to fulfill the obligations that 
they would incur as licensees. 

A hearing was held before John ‘C. Brooke, an examiner of this 
Department, at New York, New York, on October 22, 1941. At the 
hearing, the Government was represented by C. E. Miles, Office of the 
Solicitor, Department of Agriculture; and Garland Galloway, 202 
Vanderpool Street, Newark, New Jersey, appeared for the applicants. 

An accountant for the Department testified at the hearing that, as 
of May 31, 1941, the current accounts receivable amounted to $639.45; 
accounts receivable past due were in the sum of $659.45; loans receiv- 
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able $197; and the accounts payable amounted to $766.48, with a bank 
overdraft of $297.74. The average weekly purchases for a period of 
nine weeks ending May 31, 1941, amounted to $856.49. The ac- 
countant stated that the applicants needed $638.49 additional capital 
in order to comply with the requirements of the act. 

The accountant, on July 25, 1941, called at the business address of 
the applicants and endeavored to obtain a financial balance sheet, but 
found that the books had not been fully posted. One of the partners 
promised to have the deficit corrected within two weeks and the 
accountant informed so that a reaudit could be made. Not having 
received such information, the accountant, on October 18, 1941, inter- 
viewed Fred Shapiro, who said that his accountant had the books. 

It was admitted, on behalf of the applicants, that the testimony 
of the accountant for the Government was correct and that additional 
capital was needed which would be raised within thirty days. 

The examiner issued a report recommending that the applicants be 
denied a license, to which no exceptions were filed. However, on 
January 13, 1942, an official audit was received showing that on 
December 13, 1941, the applicants were financially able to fulfill the 
obligations they would incur as licensees. 


FINDINGS OF FACT 


1. Newark, New Jersey, is a city, market, or place duly designated 
by the Acting Secretary of Agriculture as coming within the pre- 
visions of Title V of the Packers and Stockyards Act, 1921, as 


amended. 

2. On July 17, 1941, the applicants filed an application for a license 
to engage in the business of buying and selling live poultry in inter- 
state commerce at Newark, New Jersey. 

3. At the date of the hearing, the applicants were not entitled to 
receive a license because they were financially unable to fulfill the 
obligations that they would incur as licensees. 

4. On December 13, 1941, the applicants were financially able to 
fulfill the obligations that they would incur as licensees, 

ORDER 

Ir Is Orverep that the applicants be granted a license to handle live 
poultry at Newark, New Jersey. 

Done at Washington, D. C., this 80th day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[SEAL] (S) Grover B. Hit1, 
Assistant Secretary of Agriculture. 
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Perishable Agricultural Commodities Act, 1930 
(A. D. 26) 


UNITED STATES OF AMERICA 









BEFORE THE SECRETARY OF AGRICULTURE 






Agricultural Marketing Service, P. A. C. A. Docket No. 4057 
JOSEPH H. GoLDMAN, doing business as GOLDMAN Fruit & PropUCcE Co., Com- 
plainant v. OrvmLLE PARNELL, doing business as PARNELL Propuce Co., 
Respondent. Proceedings, Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 

















This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. and Supp. V, 
§ 499a-r), instituted by Joseph H. Goldman, of St. Louis, Missouri, 
as complainant, against Orville Parnell, of Springfield, Illinois, as 
respondent. The complainant alleges that, on June 25, 1940, in 
the course of interstate commerce, the respondent purchased from 
the complainant a quantity of raspberries and containers for the 
same at an agreed price of $46.70, which remains unpaid. Repara- 
tion is sought in the sum mentioned, 

A copy of the complaint was served upon the respondent on 
September 22, 1941, but he has neglected to answer. Therefore, 
under section 7 (a) of the act and section 47.25 (c) of the rules of 
practice thereunder (7 C. F. R., Ch. I, P€. 47, Sec. 47.25 (c); 6 F. R. 
3508 [Reg. 5, Sec. 2, Par. 7], he is deemed to have admitted the 
allegations of the complaint and to have waived an oral hearing on 
the facts. It is noted that, by a letter to the Department under date 
of April 17, 1941, the respondent expressly admitted his indebted- 
ness to the complainant in the amount claimed, but represented him- 
self to be financially unable to make payment. 



















FINDINGS OF FACT 






1. The complainant, Joseph H. Goldman, is an individual doing 
business as Goldman Fruit & Produce Co., at 923 North Fourth 
Street, St. Louis, Missouri. The respondent, Orville Parnell, is an 
individual doing business as Parnell Produce Co., at 1029 North 
14th Street, Springfield, Illinois. At the time of the transaction 
involved herein, he was engaged in the business of buying and sell- 
ing perishable agricultural commodities in wholesale quantities in 
interstate commerce and was subject to the licensing requirement of 
the Perishable Agricultural Commodities Act, 1930, as amended. He 
was not then licensed but subsequently applied for and was issued a 
license on October 1, 1940. ¢ 
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2. On June 25, 1940, at St. Louis, Missouri, the respondent pur- 
chased from the complainant, for shipment in interstate commerce 
to some point in Illinois, 88 trays of black raspberries and 19 of the 
trays in which the same were packed, at an agreed price of $46.70. 

8. On the date mentioned, the complainant delivered the rasp- 
berries and containers in accordance with the contract of purchase 
and the respondent accepted the same. 

4. No part of said agreed price has been paid. 

5. An informal complaint was filed on March 14, 1941, which was 
within nine months after the accrual of the complainant’s cause of 


action, 
CONCLUSIONS 


The respondent has violated section 2 of the Perishable Agricul- 
tural Commodities Act, 1930, as amended, by failing truly and cor- 
rectly to account promptly with respect to his purchase of the rasp- 
berries involved herein. Therefore, the complainant should be 
awarded reparation in the amount of $46.70, the unpaid price of the 
raspberries and containers, with interest thereon. The facts and 
circumstances, as herein set forth, should be published as provided in 
section 8(a) of the act. 

ORDER 


Ir Is Orperep that the complainant, Joseph H. Goldman, be, and 
he hereby is, awarded reparation against the respondent, Orville 
Parnell, in the sum of $46.70, with interest thereon at the rate of 
five percent per annum from June 25, 1940, until paid. 

Irv Is Furruer Orperep that the respondent shall pay said sum, to- 
gether with interest thereon, to the complainant, as reparation, within 
thirty days from the date of this order. 

Ir Is Furruer Orperep that the Agricultural Marketing Service 
shall publish the facts and circumstances concerning the respondent’s 
violation of section 2 of the Perishable Agricultural Commodities 
Act, 1930, as amended, as authorized by section 8(a) thereof. 

Ir Is Furruer Orverep that a copy hereof be served upon the parties 
by registered mail or in person, and that, except as to the date of 
payment of reparation, this order shall become effective 10 days 
‘from and after such completed service. 

Done at Washington, D. C., this 3d day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[sean] | (S) Grover B. Hux, 
Assistant Secretary of Agriculture. 
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(A. D. 27) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. A. C. A. Docket No. 4060 


E. KE. TAncen, Complainant v. NoRMAN ZlLOTKIN, Respondent. Proceedings, 
Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. and Supp. V, 
§ 499a-r), instituted by E. E. Tangen, of Hawley, Minnesota, as 
complainant, against Norman Zlotkin, of Omaha, Nebraska, as re- 
spondent. The latter is charged with failing to pay a balance of 
$98 remaining due on the price of potatoes which he purchased from 
the complainant in interstate commerce. Reparation is sought in 
the sum mentioned. 

A copy of the complaint was served upon the respondent on Septem- 
ber 26, 1941, but he has failed to answer. Therefore, under section 
7(a) of the act and section 47.25(c) of the rules of practice there- 
under (7 C. F. R., Ch. I, Pt. 47, Sec. 47.25(c); 6 F. R. 3508), he is 
deemed to have admitted the allegations of the complaint. 

The respondent was not licensed under the Perishable Agricultural 
Commodities Act at the time of the transaction involved in this 
proceeding, but it appears that he was then and for some time prior 
thereto had been engaged in the business of buying and selling perish- 
able agricultural commodities in wholesale quantities in interstate 
commerce and was, therefore, subject to the licensing requirement of 
the statute. He was formerly licensed as a partner with Sam and 
Morris Zlotkin and an award of reparation was issued against the 
partnership in favor of N. H. Nelson on December 13, 1938 (Secre- 
tary’s Decision 2107). The records of the Department show that 
the respondent handled 21 carloads of perishable agricultural com- 
modities in interstate commerce in 1939 and 1940. 


FINDINGS OF FACT 


1. The complainant, E. E. Tangen, is an individual whose post 
office address is Hawley, Minnesota. The respondent, Norman Zlotkin, 
is an individual whose post office address is Omaha, Nebraska. Ac- 
cording to the records of the Department, he was, at the time of 
the transaction involved herein, engaged in the business of buying 
and selling perishable agricultural commodities in wholesale quan- 
tities in interstate commerce. 
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2. On April 10, 1941, at Audubon, Minnesota, the respondent con- 
tracted to purchase from the complainant, for shipment in interstate 
commerce to Omaha, Nebraska, a carload of potatoes at an agreed 
price of $198, f. 0. b. Audubon, of which $100 was paid at that time. 

3. On the date mentioned, the complainant delivered the potatoes 
in accordance with the contract and the respondent accepted the 
same. 

4. The sum of $98 remains due on the purchase price of the 
potatoes. 

5. An informal complaint was filed on May 28, 1941, and a formal 
complaint was filed on August 12, 1941, both of which dates were 
within nine months after the accrual of the complainant’s cause of 
action. 

CONCLUSIONS 

The respondent has violated Section 2 of the Perishable Agricul- 
tural Commodities Act, 1930, as amended, by failing truly and cor- 
rectly to account promptly with respect to his purchase of the po- 
tatoes involved herein. Reparation, therefore, should be awarded to 
the complainant in the amount of $98, the unpaid balance of the 
purchase price of the potatoes, with interest thereon. The facts 
and circumstances as herein set forth should be published as pro- 
vided in section 8(a) of the act. 


ORDER 


Ir Is Orverep that the complainant, E. E. Tangen, be, and he hereby 
is, awarded reparation against the respondent, Norman Zlotkin, in the 
sum of $98, with interest thereon at the rate of five percent per annum 
from April 10, 1941, until paid. 

Ir Is Furruer Orverep that the respondent shall pay said sum with 
interest thereon to the complainant, as reparation, within thirty days 
from the date of this order. 

Ir Is Furrner Orverep that the Agricultural Marketing Service 
shall publish the facts and circumstances concerning the respondent’s 
violation of section 2 of the Perishable Agricultural Commodities 
Act, 1930, as amended, as authorized by section 8(a) thereof. 

It Is Furtuer Orverep that a copy hereof be served upon the parties 
by registered mail or in person, and that, except as to the date of 
payment of reparation, this order shall become effective ten days 
from and after such completed service. 

Done at Washington, D. C., this 8d day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[SEAL | (S) Grover B. Hut, 
Assistant Secretary of Agriculture. 
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(A. D. 28) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultutal Marketing Service, P. A. C. A. Docket No. 4018 


C. H. Rosrinson Company, Complainant v. V. BERNARD, doing business as BERNARD 
AGENCY, Respondent. Proceedings, Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. and Supp. V, 
§ 499a-r). The complainant, G. H. Robinson Company of Minne- 
apolis, Minnesota, alleges that the respondent, V. Bernard, doing 
business as Bernard Agency in Rush Springs, Oklahoma, has failed 
to remit brokerage fees, amounting to $90, in connection with six 
carloads of watermelons, the sale of which was negotiated by the 
complainant for the respondent in the course of interstate commerce. 
The respondent seems to have withheld the fees because of some 
claim he asserted against the complainant with respect to an unre- 
lated transaction. Since the filing of the complaint, the respondent 
has remitted $45 of the fees involved and has expressed to the De- 
partment his intention to discharge the balance of $45 remaining 
due. He has failed to do so, however.- . 

A copy of the complaint was served upon the respondent on or 
before July 15, 1941, but he has not filed an answer. Accordingly, 
under section 7(a) of the act and section 47.25(c) of the rules of 
practice thereunder (7 C. F. R., Ch. I, Pt. 47, Sec. 47.25(c) ; 6 F. R. 
3508 [Reg. 5, Sec. 2, Par. 7]), the respondent is deemed to have ad- 
mitted the allegations of the complaint. 


FINDINGS OF FACT 


1. The complainant, C. H. Robinson Company, is a corporation 
whose post office address is 4830 Oak Grove Street, Minneapolis, Minne- 
sota. The respondent, V. Bernard, an individual doing business as 
Bernard Agency in Rush Springs, Oklahoma, was, at the time of 
the transactions involved herein, engaged in the business of selling 
wholesale quantities of a perishable agricultural commodity in inter- 
state commerce, and, on August 16, 1940, he obtained a license under 
the Perishable Agricultural Commodities Act, 1930, as amended. 

2. During August and September, 1940, the respondent employed 
the complainant as his broker to negotiate the sale of six carloads of 
watermelons for a brokerage fee of $15 per car. 

3. On August 10 and September 10, 1940, in the course of inter- 
state commerce, the complainant did negotiate the sale of these six 
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carloads of watermelons in accordance with the respondent’s instruc- 
tions. 

4. The watermelons were shipped from the State of Oklahoma, 
to points in other States and were accepted by the purchasers. 

5. The respondent has remitted $45 for application against the 
fees involved, but the balance of $45 remains unpaid. 

6. The complaint was filed on December 22, 1940, which was within 
nine months after the accrual of the complainant’s cause of action. 


CONCLUSIONS 


The respondent has violated Section 2 of the Perishable Agricul- 
tural Commodities Act, 1930, as amended, by failing truly and cor- 
rectly to account promptly with respect to the brokerage services 
rendered to him by the complainant in connection with the water- 
melons involved herein. The complainant, therefore, should be 
awarded reparation in the amount of $45, which is the unpaid balance 
of the brokerage fees owed, with interest thereon. The facts and 
circumstances, as herein set forth, should be published as provided in 


section 8(a) of the act. 
ORDER 


Iv Is Orperep that the complainant, C. H. Robinson Co., be, and 
it hereby is, awarded reparation against the respondent, V. Bernard, 
doing business as Bernafd Agency, in the sum of $45, with interest 
thereon at the rate of five percent per annum from September 10, 
1940, until paid. 

Ir Is Furtuer Orperep that the respondent shall pay said sum with 
interest thereon to the complainant, as reparation, within thirty days 
from the date of this order. 

Iv Is Furrner Orverep that the Agricultural Marketing Service 
shall publish the facts and circumstances concerning the respondent’s 
violation of section 2 of the Perishable Agricultural Commodities 
Act, 1930, as amended, as authorized by section 8(a) thereof. 

Ir Is Furrner Orperep that a copy hereof be served upon the parties 
by registered mail or in person, and that, except as to the date of 
payment of reparation, this order shall become effective ten days from 
and after such completed service. 

Done at Washington, D. C. this 7th day of January, 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[sEAL] (S) Rosert H. Sutexps, 
Assistant to the Secretary of Agriculture. 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 6 F. R. 5192). 
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(A. D. 29) 


UNITED STATES OF AMERICA 







BEFORE THE SECRETARY OF AGRICULTURE 






Agricultural Marketing Service, P. A. C. A. Docket No. 4005 





H. A. Sprpman, Complainant v. H. W1ineR Propuce Co., Inc., Respondent. Pro- 
ceedings, Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 







The complainant, H. A. Spilman, an employee of the United States 
Department of Agriculture, Washington, D. C., filed a complaint 
dated and sworn to May 20, 1941, in this proceeding under the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U. S. C. 
1940 ed. 499a), alleging that the respondent, H. Winer Produce Co., 
Inc., engaged in business at Kansas City, Missouri, and Kansas City, 
Kansas, has repeatedly and flagrantly violated the act in failing to 
account and remit truly and correctly in connection with several 
shipments in interstate commerce. 

A hearing was held before John C. Brooke, an examiner of this 
Department on July 22, 23, and 24, 1941, at Kansas City, Missouri. 
The complainant appeared by C. E. Miles, Office of the Solicitor, 
Department of Agriculture, Washington, D.C. The respondent was 
represented by Warren S. Earhart, and A. P. Leacy, 608 Waltower 
Building, Kansas City, Missouri. 

It is alleged, in substance, in the complaint that the complainant 
is an employee of the United States Department of Agriculture; that 
the respondent is a corporation engaged in the wholesale fruit and 
vegetable business at Kansas City, Missouri, and Kansas City, Kansas, 
and filed a voluntary petition in bankruptcy on November 13, 1949, 
in the United States District Court, Western Division, Western 
District of Missouri; and that the respondent is licensed under the act. 

It is further alleged that during the period from May 1, 1940, to 
November 12, 1940, Harry Winer, president of the respondent corpo- 
ration, had direct control and management of the company. There 
were other allegations to the effect that on or about May 3, 1940, in 
the course of interstate commerce, the respondent purchased from 
Ben Kellerman at El Centro, California, through the Central Broker- 
age Company, Kansas City, Missouri, a carload of tomatoes in car 
PFE 97541, shipped May 1, 1940, for the price of $1,860.75 delivered 
at Kansas City, Missouri, or for the net sum of $1,551.59 after deduct- 
ing freight charges. The respondent paid Kellerman $1,127.84, 
leaving a net balance of $423.75. 

On or about May 27, 1940, the respondent purchased in interstate 
commerce, from Polis & Hagan, Edinburg, Texas, through the Cen- 
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tral Brokerage Company, a carload of tomatoes in car PFE 33604, 
and the tomatoes were purchased by the respondent after inspection 
and acceptance on track, with no warranty by the broker or the ship- 
pers as to grade or quality of the tomatoes; that the agreed price was 
$1.60 per lug delivered, or $1,040, with freight charges to Kansas 
City, Missouri, in an approximate amount of $184.40, leaving a net 
purchase price of $855.53; and that the tomatoes were accepted by 
the respondent, which paid the shippers the sum of only $628.03, or 
$1.25 per lug delivered, less the freight. 

That on or about June 3, 1940, in the course of interstate commerce, 
the respondent purchased from G. E. Watson, through Brown & 
Loe, brokers, 650 lugs of tomatoes, in car ART 21994, at $1.50 per lug 
f. o. b. Texas shipping point, for the net sum of $1,007.50; that after 
the tomatoes arrived in Kansas City, Missouri, on or about June 7, 
1940, the respondent demanded an allowance of 35 cents per lug, or 
$227.50, and Watson agreed to an allowance of 25 cents per lug, or 
$162.50; and that the respondent accepted the tomatoes but Sited 
to pay for them and subsequently filed a voluntary petition in 
bankruptcy. 

On or about August 14, 1940, Charles Gray, Lamar, Arkansas, sold, 
in the course of interstate commerce, to the respondent, through 
Martin Gerber, Kansas City, Missouri, a truckload of fresh peaches 
for the agreed sum of $338, and that after inspection of about 50 
baskets of peaches, the shipment was accepted and a check tendered 
in the amount of $338, upon which payment was stopped. 

That on or about August 28, 1940, the Western Vegetable Dis- 
tributors, Denver, Colorado, shipped to the respondent in interstate 
commerce, on a purchase order received from Brown & Loe, brokers, 
mixed vegetables and cantaloups in car ART 15568; that the ship- 
ment was made on an open bill of lading, which enabled the re- 
spondent to take delivery without paying the net purchase price 
of $648.50; that on or about November 2, 1940, the respondent sent 
a check for $100 in part payment, which was returned because of 
insufficient funds. 

That on or about October 12, 1940, C. H. Gonder, Kansas City, 
Missouri, sold to the respondent, in interstate commerce, a carload 
of potatoes in car FGEX 14140, shipped from North Dakota; that 
the agreed price was 90 cents per hundred-pound sack delivered at 
Kansas City, or $324, less freight charges of $166.40, leaving the 
net purchase price of $157.60; that the respondent accepted the po- 
tatoes, tendering to C. H. Gonder a check for $142.30, after making 
a deduction for 17 sacks of potatoes; and that the check was returned 
because of insufficient funds. 

That on or about October 13, 1940, the Inter-State Fruit and 
Vegetable Company, La Feria, Texas, shipped in interstate commerce 
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to the Central Brokerage Company a truckload of mixed fruit; that 
a portion of this fruit was sold by the Central Brokerage Company 
as agent for the Inter-State Fruit and Vegetable Company to the 
respondent for the agreed sum of $281.25; and that the respondent 
accepted the fruit, but failed to remit the agreed price. 

That on or about October 13, 1940, the respondent purchased from 
Morris Cornfield, Yampa, Idaho, 660 bushels of apples, in car PFE 
24930; that the sale was made by Guy L. Moore, a broker, in 
Kansas City, Missouri; that the price agreed upon was 90 cents, $1, 
and $1.15 per bushel, according to the varieties and grades, or $651.40 
delivered at Kansas City, Missouri, less freight charges of $275.80, 
ieaving a net purchase price of $375.60; that the sale was made while 
the apples were on track at Kansas’ City, where the respondent had 
an opportunity to make a thorough inspection; that the respondent 
accepted the apples and thereafter objected to the Jonathan apples 
in the ends of the car, seeking an allowance of 10 cents per bushel; 
that Government inspection at Kansas City, Kans., on October 15, 
1940, showed that the Jonathan apples in the ends of the car met 
the contract specifications, and the respondent failed to remit the 
agreed price for the apples. 

That on or about August 29, 1940, the California Fruit Distributors, 
Los Angeles, California, diverted in interstate commerce to Brown & 
Loe, Kansas City, Missouri, California oranges in car SFRD 23449, 
which shipment was thereafter released on consignment, in the course 
of interstate commerce, to the respondent, at the suggestion of Brown 
& Loe, with consent of the shipper; that the respondent sold 409 
boxes of the oranges for the gross sum of $958.11, or the net proceeds 
of $375.76; that the check for this amount was returned because of 
insufficient funds, with protest fee of $2.50; that the bill of lading 
and manifest showed 462 standard boxes of oranges and, when this 
fact was brought to the attention of the respondent, it stated that 
the remaining 37 boxes were sold for $34.78, thus increasing the net 
proceeds to $410.54, and the respondent paid $50 on account to Ham- 
mond C. Woods, an attorney, thus reducing the net amount due to 
$360.54, which has not been paid. 

That during the period from October 19 to November 2, 1940, 
L. Yukon & Sons Produce Co., Inc., Kansas City, Missouri, sold to 
the respondent, in the course of interstate commerce, various small 
lots of fruits and vegetables for the total agreed net sum of $1,203.61; 
and that the respondent accepted and disposed of the fruit, but 
failed to remit the agreed price. 

A copy of the complaint was served upon the respondent, by 
registered mail, on June 12, 1941, and an answer was filed and sworn 
to on July 21, 1941. The respondent denies that it has violated the 
act and submits various contentions why the complaint should be 
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dismissed, among them being that the regulations issued by the 
Secretary, requiring payment of the purchase price, are invalid 
and unconstitutional, particularly in view of the fact that the re- 
spondent is in bankruptcy and has no legal right to pay for the 
produce. There are other contentions, including the fact that the 
sales in some instances were Jess than carload lots. 

In addition to the oral testimony presented at the hearing, there 
were several depositions, taken pursuant to authority granted by the 
Department, which were introduced in evidence. Following the 
hearing, counsel for each of the parties have submitted briefs and 
suggested findings of fact. 

‘The alleged violations will be taken up in the order in which they 
appear in the complaint. 

In connection with the alleged violation on the part of the re- 
spondent, in its purchase from Ben Kellerman of a carload of toma- 
toes, the Government attempted to establish a violation through the 
broker, C. V. O'Connell. Upon the witness stating that he did not 
handle this transaction and did not make the sales, objection was 
made on the part of the respondent that the testimony would neces- 
sarily be hearsay. It appeared that F. L. Kenworthy was the sales- 
man who personally handled the transaction. The witness did not 
know the signature of Mr. Kellerman. To questions eliciting testi- 
mony, respondent’s counsel continued to object, on the ground that 
the testimony was necessarily hearsay and that Kenworthy was the 
man who handled the transaction and the one who should be required 
to testify. A part of the transaction was handled by Betts, the 
bookkeeper who was employed by O’Connell. Objection was made 
to the testimony of O’Connell in connection with those matters which 
were handled by Betts, who, it was stated, was also in Kansas City, 
Missouri. Mr. O’Connell did not know what part of this transaction 
was handled directly by Winer with Kellerman, and, so far as the 
witness knew, Kellerman may have been paid in full. 

The respondent’s Exhibit No. 1 is an affidavit, sworn to before 
a notary on July 15 by Ben Kellerman, in connection with the sale 
of the tomatoes now under consideration. Objection was not made 
by the Government on the ground that this was an affidavit but 
principally on the ground that the signature had not been identified 
and that it was hearsay testimony. Subsequently, the signature was 
identified and the affidavit was admitted in evidence as respondent’s 
Exhibit No. 1. It reads in part as follows: 


“That such sale was subject to inspection and upon inspection the tomatoes 
were found to be of a lower quality than the contract specified and the agreed 
net price of $1,551.59 was reduced to $1.127.84, which was paid by H. Winer 
Produce Company and accepted by me in full payment.” 
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Winer testified that the tomatoes were bought from Kellerman, 
through the broker, on the basis of “acceptance and approval on 
arrival, price and condition of the merchandise.” An adjustment of 
the price was asked for and made through the broker. The amount 
arrived at was $1,124.84, which was paid. After that, the shipper 
end the respondent regarded the matter as closed. 

It is true that objection was made to the affidavit on the ground 
that it was hearsay, and if there were no evidence to corroborate the 
hearsay testimony, it would not constitute substantial evidence. The 
Supreme Court has held, in Edison Company v. Labor Board, 305 
U. S. 197, 230, that “mere uncorroborated hearsay or rumor does not 
constitute substantial evidence.” The Court of Appeals for the Dis- 
trict of Columbia, in 7’ri-State Broadcasting Company v. Federal 
Communications Commission, 96 F. (2d) 564, 566, held that “While 
the Commission under familiar principles is not, as an administrative 
body, limited by the strict rules as to the admissibility of evidence 
which prevail in courts, nevertheless, * * * ‘the more liberal 
the practice in admitting testimony, the more imperative the obligation 
to preserve the essentials of evidence by which rights are asserted 
or defended’ * * * The testimony admitted was clearly hearsay.” 
The order of the Commission was set aside. 

Paragraph 5 of the complaint should be dismissed. 

The next paragraph of the complaint deals with a purchase by the 
respondent from Polis & Hagan, through the same broker. There is 
some conflict in the evidence as. to whether the tomatoes were to have 
been U. S. No. 1. when delivered. The invoice, which was attached 
to the complaint as Exhibit No. 6 and received at the hearing as re- 
spondent’s Exhibit No. 4, indicates that the tomatoes were to be U. S. 
No. 1. The evidence shows that they were not U. S. No. 1 when de- 
livered. Respondent’s Exhibit No. 2, which is the Federal Inspection 
Certificate, dated May 31, 1940, shows that the tomatoes did not grade 
U. S. No. 1, on account of grade defects in excess of the tolerance. 
When Winer inspected the tomatoes, it was “found that the label was 
U. S.1”. The broker stated that there was a check received and sent 
to Polis & Hagan for their approval, which was not approved up to 
July 15, 1940. Winer had some transactions with the shipper directly 
and, as far as the broker knows, the shipper may have accepted the 
check sent to him in full payment, in which case the tomatoes would 
have been paid for. Winer testified that the shipper was paid in full, 
on the basis of $1.25 per lug, or $628.03. A telegram, dated July 21, 
1940, reads in part, “This to confirm that 628.03 accepted by us in 
full payment car PFE 33604 on account. Inspection was not up to 
contract.” (Respondent’s Exhibit No. 3.) 

Paragraph 6 should be dismissed. 
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Paragraph 7 concerns the purchase from G. E. Watson, through 
Brown & Loe, of a carload of tomatoes at $1.55 per lug f. o. b. Texas 
shipping point, or the net sum of $1,007.50. The broker testified that 
this was a regular sale and was handled in the usual manner, as shown 
by the standard memorandum of sale, a copy of which was received 
in evidence as Government Exhibit No. 46. This memorandum shows 
that the tomatoes were sold for the account of G. E. Watson Co., 
Mercedes, Tex., and shipped from Texas on June 3, 1940. The toma- 
toes were to be U. S. No. 1. Mr. Brown testified that there was no 
understanding with anyone as to how payment was to be made. At 
the time the tomatoes arrived, Winer was not in a financial position 
to°take up the draft and the brokers guaranteed payment. Later, 
G. E. Watson and Brown went to Winer’s place of business at Kansas 
City, Kans., and arrived at the amount due. Postdated checks were 
given by Winer. These were monthly installments and a check for 
$420.51 was deposited early in August and, on August 15, 1940, the 
brokers sent a check to the shipper in this amount as the first install- 
ment. The Winer check was paid. On September 13, another check 
for $200 was sent to Watson to cover another installment paid by 
Winer. On October 9, a third check was sent to the shipper to cover 
¢200 that Winer paid, making a total of $820.50. The check sent in 
November for two or three hundred dollars was returned by the bank 
on account of bankruptcy. There was a deficit of $800 at the time 
the respondent went into bankruptcy, a claim for which amount had 
been filed in the Bankruptcy Court. 

The evidence discloses that there was no default on the part of the 
respondent at the time of bankruptcy on November 13, 1940. As the 
respondent was required to turn over all its assets to the trustee, there 
was no violation of the act by failure to pay after the date of 
bankruptcy. 

Paragraph 8, concerning the purchase of a truckload of fresh peaches 
by the respondent from Charles Gray, Lamar, Arkansas, should be 
dismissed, in accordance with the recommendation of counsel for the 
Government, because the allegations are not sustained by the evidence. 

The next alleged violation concerns a carload of mixed vegetables 
and cantaloups purchased by the respondent from Western Vegetable 
Distributors, Denver, Colorado. The brokers, Brown & Loe, had 
negotiated a number of transactions with the respondent, on behalf 
of the Western Vegetable Distributors, prior to the purchase of the 
mixed vegetables and cantaloups in car ART 15568 on or about August 
28, 1940. The brokers did not care to handle this transaction because 
it was not believed that Winer would be in a financial position to 
take care of the draft. The Western Vegetable Distributors agreed 
to have the brokers sell the produce to the respondent and draw 














81 





A.D.29 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


drafts. At that time, the brokers worked out the matter on the basis 
of extending credit “on around three cars” and when Winer would 
pay on a car or two, the brokers would sell him additional produce. 
On the car in question, Brown thought “the chances were looking 
rather slim of collecting the funds and we just flatly refused to sell 
him more merchandise.” ‘The Western Vegetable Distributors were 
responsible for the credit extended to the respondent. The total 
amount involved was $648.50. The broker had no way of knowing 
whether anything was paid, but was informed that there were several 
claims made on account of improper condition. He does not know 
of any claims being allowed. The respondent’s exhibit No. 5, which 
is a telegram, dated July 21, from the Western Vegetable Distributors 
to the respondent, reads: 

“This to confirm we sold car 15568 open credit and payment of which was not 
in arrears on November 13, 1940.” 

Paragraph 9 should be dismissed. 

The next paragraph in the complaint involves the sale to the respond- 
ent by C. H. Gonder of a carload of potatoes shipped from North 
Dakota at the agreed price of 90 cents per hundred-pound sack, de- 
livered at Kansas City, Missouri, or $324, less freight charges of $166.40, 
leaving a net price of $157.60. The respondent accepted the potatoes 
and, after making deduction for 17 sacks, gave Gonder a check for 
$142.30, which was not paid because of insufficient funds. This transac- 
tion was handled personally by Gonder. The authority to handle this 
shipment on behalf of the shipper was contained in a telegram dated 
October 8, 1940. Gonder acted as broker. The telegram referred to, 
as decoded, reads: 


Have order car 85 percent U. S. #1 Triumphs reasonably free from dirt, new 
branded sacks, ninety, wire car number, contents, routing. Close roller preferred, 


answer Western Union. 
(S) C. H. Gonper. 


The telegram in reply, addressed to Gonder, reads: 


Confirming car 85 percent Triumphs. Diverted from Minneapolis, FGE 14140, 


Routed R. I. 90 delivered. 
(S) Dean Oskine Co. 


Following the above, a confirmation of sale was issued in the usual 
course of business and an invoice issued to the respondent, dated Octo- 
ber 12, 1940. A check was returned signed by the respondent, drawn 
on the Riverview State Bank, Kansas City, Kans., dated November 6, 
1940, for $142.30, which was dishonored because of insufficient funds. 
There was no objection made by the respondent “until the car had 
been over there several days at his warehouse.” Winer stated that 
the potatoes were showing some spots, and it was agreed that he should 
be allowed to resack the spotted bags. The broker, when cross-exam- 
ined concerning the 17 sacks, stated that he was “very happy to get 
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any kind of settlement inasmuch as the account was away overdue, 
and we wanted to get paid for the car.” Gonder, the broker, testified, 
in connection with the credit extended to the respondent, that Winer, 
one evening, said that he would not move back to Kansas City, Mis- 
souri, because he was making too much money in Kansas City, Kansas, 
so, under the circumstances, credit was extended to him. 

Winer testified that the final price agreed upon was $142.30, and he 
attempted to make payment by check dated November 6, 1940. The 
check was postdated 5 or 6 days, and at the time he gave the check he 
had sufficient money in the bank to meet it. The reason the check was 
not honored by the bank was because there had been checks cashed 
without the bookkeeper knowing that they were going to be. The 
respondent took the position that the bank to whom he owed money 
had cashed some of the checks in payment of the loan at earlier times 
than agreed upon. The vice president of the bank, however, testified 
that no checks were cashed prior to the agreed times and, in fact, they 
were not cashed as fast as authorized. 

The evidence shows that the respondent failed to account for the 
purchase price of the potatoes, in violation of section 2 of the act. 

Paragraph 11 of the complaint concerns an alleged violation in 
connection with the purchase of a truckload of mixed fruit on Ocicber 
13, 1940, from the Inter-State Fruit and Vegetable Co., through the 
Central Brokerage Co. The objection of the respondent on the ground 
that this was less than a carload shipment cannot be sustained, in 
view of the fact that the respondent was duly licensed and undoubtedly 
engaged in the business of handling a large amount of business, in- 
cluding carload shipments as well as less than carload shipments. 
The broker testified that the amount due by the respondent was 
$281.25. The witness O’Connell was asked whether the account would 
have been in arrears on November 13 if a thirty-day credit on the 
account of October 18 had been extended. The witness answered in 
the negative, and then was asked whether the respondent had failed 
to fulfill his contract on November 13, 1940. He answered, “I don’t 
know. Going into bankruptcy, I don’t know whether that would 
be fulfilling a contract or not.” Winer testified that there was no 
definite time within which he should make payment for the grape- 
fruit. The evidence shows that there was no default on November 
13, 1940, the date of bankruptcy, and that paragraph 11 of the 
complaint should be dismissed, 

The next paragraph of the complaint is number 12, involving the 
purchase by the respondent from Morris Cornfield, Wampa, Idaho, of 
a carload of apples, on October 13, 1940, through Guy L. Moore, the 
broker. The deposition of Guy L. Moore was taken upon interroga- 
tories, pursuant to authority granted by the Department. The direct 
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interrogatories, the cross-interrogatories, and the objections thereto on 
the part of the respondent were introduced in evidence as Government 
Exhibits 48A, B, C, and D. The deposition supports the material 
allegations in paragraph 12 of the complaint, although it was stated 
that some of the apples did not conform to the contract of purchase 
and sale, and an allowance was made. The Federal inspection certif- 
icate (Government Exhibit No. 20, dated October 15, 1940,) shows 
that the apples met the requirements of the specifications of the con- 
tract. The reason for nonpayment, which was due prior to November 
13, 1940, the date of bankruptcy, was that the respondent “went broke,” 
which is not a legal defense. The evidence discloses that the re- 
spondent violated the act by failing to account in connection with this 
transaction. 

The next paragraph in the complaint is number 13, involving a 
shipment of a carload of oranges from the California Fruit Distrib 
utors, which was diverted in interstate commerce to Brown & Loe, 
and thereafter released on consignment to the respondent. Winer 
accepted the oranges and disposed of them. A check for the net 
proceeds was given the first part of November, which was protested 
for nonpayment. At the time this check was given and dishonored, 
the respondent had not filed his petition in bankruptcy. Winer sub- 
mitted account sales showing indebtedness of $375.76 as of November 
1, 1940, and did not claim any set-off, or that any amount should be 
deducted from the $375.76. The respondent defends principally upon 
the ground that N. C. Woods, an attorney, later negotiated an agree- 
ment between the shipper and the respondent, and that payiuents 
have since been made in accordance with that agreement. A disci- 
plinary action involving a violation of the act cannot be removed by 
a subsequent agreement or compromise. The evidence discloses that 
the respondent failed truly and correctly to account promptly in 
connection. with this transaction prior to November 13, 1940, the date 
it went into bankruptcy. 

The remaining paragraph to be considered is number 14, which 
covers a number of sales of produce from L. Yukon & Sons Produce 
Co., Inc., to the respondent, between October 19 and November 2, 
1940. Again, the respondent contends that the act does not cover 
less than carload shipments. As indicated above, this contention 
is not sound. The amount alleged to be due is $1,241.81. Yukon 
testified that nothing had been collected. The checks, when pre- 
sented to the bank, were returned on account of insufficient funds. 
The first check was dated November 1, 1940, the second November 2, 
and the third November 4, and each was dishonored. Yukon also 
testified that the sales were made to Winer on practically a cash 
basis, and every two or three days it was necessary to get a check 
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from him for the merchandise purchased. The produce sold by 
Yukon came from numerous States and was shipped to Yukon in 
Kansas City, Missouri, and delivery made to the respondent in Kansas. 
These deliveries were made by the witness’ truck drivers. Some of 
this produce was put in Yukon’s warehouses, and a lot of orders 
were delivered direct from the cars to the customers. All the prod- 
uce was in packages, nothing in bulk, and sold in the same package 
in which it was received. It is admitted that the produce was re- 
ceived by Yukon outside of the State of Missouri. The respondent 
admits that it was financially in bad circumstances the last of August, 
was short of money and could not pay. The respondent, in addition 
te contending that the shipments were less than carload, also con- 
tends that all of the purchases from Yukon were made in Kansas 
City, Missouri. Several witnesses on behalf of the respondent testi- 
fied that a number of these shipments were received from Yukon 
at its branch office in Kansas City, Missouri. 

In the case of Fleming v. Atlantic Company, 40 Fed. Supp. 654, 
657, it was held: 


“The stoppage by storage of interstate shipments intended afterwards to go 
forward in continuation of such commerce does not remove such goods from 
commerce.” 


Several recent Supreme Court cases are cited in support of this 


principle. It seems clear that many, if not all, of the purchases of 
produce from Yukon by the respondent were in the course of inter- 
state commerce, as alleged in the complaint. Failure, therefore, to 
pay constitutes a violation of section 2 of the act. 

Exceptions on behalf of the respondent have been filed and have 
been considered. No exceptions were filed by the complainant. 


FINDINGS OF FACT 


1. The complainant, H. A. Spilman, is an employee of the United 
States Department of Agriculture. 

2. The respondent, H. Winer Produce Company, Inc., is a cor- 
poration and, during all the times mentioned in the complaint, was 
duly licensed and doing business in Kansas City, Kansas, and 
Kansas City, Missouri. 

3. The allegations in paragraph number 5 of the complaint, that 
the respondent purchased, from Ben Kellerman, a carload of tomatoes 
and failed to account in full, have not been established by competent 
evidence. 

4. The allegations in paragraph number 6 of the complaint, that 
the respondent has not accounted to Polis & Hagan for a carload 
of tomatoes, have not been established by competent evidence. 

5. In paragraph 7 of the complaint, the evidence discloses that 
the tomatoes were to be paid for by the respondent in monthly in- 
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stallments and that no checks given pursuant to such agreement had 
been dishonored prior to November 13, 1940, the date of bankruptcy. 

6. The allegations set out in paragraph number 8 of the complaint, 
involving a sale in interstate commerce by Charles Gray, through 
Martin Gerber, are not sustained by the evidence. 

7. The evidence discloses that the respondent was not in arrears 
in any payments due the Western Vegetable Distributors in con- 
nection with the purchase of a carload of mixed vegetables and 
cantaloups on November 13, 1940. 

8. On or about October 12, 1940, C. H. Gonder sold to the respondent, 
in interstate commerce, a carload of potatoes shipped from North 
Dakota, at the agreed price of 90 cents per hundred-pound sack de- 
livered at Kansas City, Missouri, or $324, less freight charges of 
$166.40, leaving the net purchase price of $157.60. The respondent 
made a deduction for 17 sacks of potatoes and tendered to C. H. Gon- 
der a check for $142.30, which was unpaid because of insufficient funds. 

9. The evidence discloses that the respondent was not in arrears on 
November 13, 1940, in accounting to the Inter-State Fruit and Vege- 
table Company for a truckload of mixed fruits which was handled on 
or about October 13, 1940. 

10. On or about August 29, 1940, the California Fruit Distributors, 
Los Angeles, Calif., diverted in interstate commerce to Brown & Loe, 
Kansas City, Missouri, a carload of California oranges which were 
afterwards released to the respondent, which sold them and rendered 
an account sales showing net proceeds in the amount of $375.76: that 
the respondent transmitted a check in payment therefor, which was 
returned because of insufficient funds; that 37 boxes of oranges in ad- 
dition sold for the amount of $34.78, and the respondent remitted the 
sum of $50 on account; and the total amount of $360.54 remains due 
and payable. 

11. Between October 19 and November 2, 1940, L. Yukon & Sons 
Produce Co., Inc., sold small lots of fruits and vegetables, in interstate 
commerce, to the respondent for a total net sum of $1,203.61, and the 
respondent accepted and disposed of the produce, but has failed to 
remit any part of the purchase price. 






































CONCLUSIONS 






The failure of the respondent to account promptly, truly, and cor- 
rectly to the shippers, as set out in paragraphs 10, 12, 13, and 14 of the 
complaint, constitutes repeated violations of Section 2 of the Perish- 
able Agricultural Commodities Act, 1930, as amended, and are such 
as would require revocation of the license of the respondent, if such 
license had not already expired. 
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ORDER 


Ir Is Orperep that the Agricultural Marketing Service shall publish 
the facts and circumstances as herein set forth, in accordance with the 
provisions of Section 8 of the Perishable Agricultural Commodities 
Act, 1930, as amended. 

Ir Is FurrHer Orperep that a copy hereof shall be served upon the 
respondent by registered mail, or in person, and that this order shall 
become effective 10 days from and after such completed service. 

Done at Washington, D. C., this 13th day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 


- [sEau] (S.) Grover B. Hirt, 
Assistant Secretary of Agriculture. 


(A. D. 30) 


UnItTeD STATES oF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. A. C, A. Docket No. 4033 


M. W. Frissert & Company, Complainant v. E. P. GoopMAn, Respondent. Pro- 
ceedings, Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 


This is a proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U. S. C. 1940 ed. 4992). The com- 
plainant, M. W. Frissell and Company, of Chicago, Illinois, is a 
partnership. It is alleged that the partnership sold a carload of 
“State Certified Cobblers” to the respondent, E. P. Goodman, of De- 
cherd, Tennessee, at a delivered net price of $306. It is further 
alleged that a carload of potatoes was tendered to the respondent of 
the “kind, quality, and grade” specified in the contract of sale, “but 
that respondent failed, neglected, and refused to accept” the shipment, 
to the complainant’s loss and damage in the sum of $69.57. Repara- 
tion is prayed for in that amount. 

The respondent admits the purchase of the potatoes for resale as 
seed; denies that the potatoes were suitable for that purpose; and 
denies that his refusal to accept the shipment amounted to a viola- 
tion of the act. 

Evidence has been submitted by the parties in the manner author- 
ized by section 6(c) of the act. 

The contract of the parties is evidenced by a number of telegrams 
exchanged between them on February 11 and 12, 1941. 

The respondent wired the complainant : 


“QUOTE BEST PRICE CAR CERTIFIED COBBLERS RED RIVER 
GROWN FROM PEI SEED 144 to 2% SIZE.” 
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The complainant answered: 

“ONLY THING AVAILABLE BLUE TAG RED RIVER CERTIFIED COB- 
BLERS 1.57 SUBJECT CONFIRMATION.” 

The respondent replied as follows: 

“IF POTATOES SMALL NO. 1 CERTIFIED COBBLERS SHIP AT ONCE.” 


The complainant wired : 


“AS ADVISED ONLY THING AVAILABLE REGULAR BLUE TAG MIN- 
NESOTA CERTIFIED 1% INCH MINIMUM SHALL WE SHIP ADVISE.” 


The respondent answered : 

“SHIP CAR MINIMUM SIZE CERTIFIED COBBLERS AT ONCE. * * 
The complainant wired: 

“LOADING YOUR CERTIFIED TOMORROW.” 


Shipment of the potatoes in question was made from Glyndon, 
Minn., on February 13, 1941. A Federal-State of Minnesota certifi- 
cate of inspection, based upon an inspection made between 11:00 a. m. 
and noon, February 13, shows that the inspector found that an average 
of one percent of the potatoes were “under 1% inches, generally rang- 
ing up to 314 inches, mostly 2 to 3 inches in diameter.” The in- 
spector also certified that the “stock” was “well matured, firm, gen- 
erally well shaped, fairly clean. Grade defects within tolerances. 
No soft rot.” The grade was stated as “Minnesota Certified Blue 
Tag Seed Grade.” 

The shipment apparently arrived at Decherd, Tenn., on or prior to 
February 20. On that date the delivering railroad wired the com- 
plainant that the potatoes were “refused” by the respondent, who 
claimed they were “hollow and too big for seed.” 

The respondent contends that the potatoes were purchased for 
seed and, therefore, were not subject to the act. A “perishable agri- 
cultural commodity” is defined by the statute as including “fresh 
vegetables of every kind and character.” It is provided by regulation 
(7 C. F. R. 46.2 (i); 6 F. R. 3496), that “fresh vegetables” include 
“all products generally considered by the trade as perishable * * *.” 
Seed potatoes are perishable. And the same potatoes are usable, both 
as food and as seed. While the respondent intended to sell the 
potatoes as seed, which purpose was indicated in the respondent’s 
opening wire to the complainant, it is believed that the sale came 
within, and was governed by, the provisions of the act. 

The respondent contends that he purchased 114-to 24-inch pota- 
toes as shown in his first telegram to the complainant. While the 
telegrams clearly show that the respondent wanted small potatoes, 
they also show that complainant would not quote a price on small 
potatoes, and that the respondent definitely contracted to purchase 
“minimum size” Minnesota Blue Tag Certified Cobblers. The “min- 
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imum size” for the grade in question is 17% inches in diameter. It 
is common knowledge among produce dealers that “minimum size,” 
as used in potato trading, refers to the smallest size to be contained 
in a shipment and does not mean that the shipment will consist only 
of potatoes of this minimum diameter. The Federal-State inspection 
certificate shows that the potatoes under consideration met the 
contract requirements as to size and also as to grade. 

The respondent contends next that, as shown by inspections made 
at destination, the potatoes were not suitable for seed because of a 
large amount of hollow heart which is referred to as a “disease.” 
The Minnesota Blue Tag Certified Seed grade has a tolerance provid- 
ing that not more than 5 percent by weight of the potatoes may be 
damaged by “hollow heart.” The Federal-State inspection certificate 
shows that in this shipment the defects, which included hollow heart, 
were within the grade tolerances. This inspection certificate is ac- 
cepted in this proceeding as prima facie evidence of the truth of the 
statements therein contained. 

The respondent submitted an affidavit by D. M. Powell of Decherd, 
Tennessee. Affiant said that he refused to purchase any part of the 
potatoes because a large percentage thereof, when cut open, were 
hollow and he deemed them unfit for planting. In a similar affidavit, 
Ben I. Heikens, of Decherd, Tennessee, said that he found a con- 
siderable amount of hollow heart and oversize potatoes in this ship- 
ment and that he thought 20 percent of the lot was diseased. The 
respondent submitted a statement signed by D. D. Thompson, but not 
sworn to, who apparently was connected with the Office of State 
Entomologist and Plant Pathologist of the Tennessee Department of 
Agriculture. Mr. Thompson, in this statement, says that he in- 
spected a “few bags” of these potatoes and found them to have a 
large percentage of hollow heart, especially in the larger sizes; that 
40 percent or more of the larger size potatoes which were cut had 
hollow heart; and that the growers in his section refused to buy such 
potatoes for seed. Aside from the “few bags” which Mr. Thompson 
reported having inspected, there is no indication as to the extent or 
nature of the inspections made at Decherd, Tennessee, and no indica- 
tion that the inspections were made with the thoroughness and care 
required of official inspectors. It is concluded that the respondent’s 
evidence is not sufficient to overcome the findings of the official 
inspector. 

As to the respondent’s contention that these potatoes were not suit- 
able for seed because of hollow heart, the complainant contends that 
hollow heart is not a disease and that the potatoes were suitable for 
seed. In this Department’s Miscellaneous Publication No. 98, “Mar- 
ket Diseases of Fruits and Vegetables,” it is stated, in discussing 
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hollow heart, that “So far as known, affected tubers are not unsuited 
for seed purposes.” . 

The respondent contends further that “no certificate accompanied 
the bill of lading” as is required under the laws of North Dakota and 
Minnesota. The complainant denies that there is such a law in the 
State of Minnesota, and the respondent has not cited such a statute 
or other similar requirement. 

The potatoes having complied with the contract, the respondent’s 
rejection thereof was without reasonable cause, and the complainant 
should be awarded damages in the amount of the contract price less 
the sum received on resale. 


FINDINGS OF FACT 


1. The complainant, M. W. Frissell and Company, is a partnership 
composed of M. W. Frissell and Nell V. Frissell, whose address is 1425 
South Racine Avenue, Chicago, Illinois. 

2. The respondent, E. P. Goodman, is an individual doing business 
at Decherd, Tennessee, and during all the times mentioned in the 
complaint filed herein was licensed under the Perishable Agricultural 
Commodities Act, 1930, as amended. 

3. On or about February 12, 1941, the complainant sold to the re- 
spondent for shipment from Minnesota to Decherd, Tennessee, one 
carload of Minnesota Blue Tag Certified Seed Grade Cobbler pota- 
toes, a perishable agricultural commodity, at $1.57 per 100-pound 
sack delivered at Decherd, Tennessee, making the net total sum of 
$306. 

4. Pursuant to the contract of sale, a carload of 380 100-pound sacks 
of potatoes, contained in car NWX_ 8985, was shipped by the com- 
plainant on February 13, 1941, from Glyndon, Minnesota, and was 
tendered to the respondent at Decherd, Tennessee. 

5. The earload of potatoes met the requirements of the contract of 
sale. 

6. After arrival of the shipment at Decherd, Tennessee, it was re- 
jected by the respondent. The complainant then resold the potatoes 
for the net sum of $236.43 which is $69.57 less than the net sale price 
to the respondent. 

7. The complaint was filed on June 14, 1941, and within nine 
months after the accrual of the complainant’s cause of action. 


CONCLUSIONS 


The respondent’s rejection of the potatoes was without reasonable 
cause and in violation of section 2 of the act. The complainant 
should be awarded damages in the sum of $69.57 with interest there- 
on. The facts and circumstances as set forth herein should be pub- 
lished as provided in section 8(a) of the act. 
















90 AGRICULTURE DECISIONS 


ORDER 


Ir Is Orverep that the complainant, M. W. Frissell and Company, a 
partnership, of Chicago, Illinois, and M. W. Frissell and Nell Fris- 
sell, the individual members thereof, be, and they hereby are, awarded 
reparation against the respondent, E. P. Goodman, of Decherd, Ten- 
nessee, in the sum of $69.57 with interest thereon at the rate of 5 per- 
cent per annum from February 22, 1941, until paid. 

Ir Is Furruer Orverep that the respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within 30 days from the date of this order. 

Ir Is Furruer Orperep that the Agricultural Marketing Service 
shall publish the facts and circumstances concerning the respondent’s 
violation of Section 2 of the Perishable Agricultural Commodities 
Act, 1930, as amended, as provided by section 8 thereof. 

Ir Is ForrHer Orpverep that a copy hereof shall be served upon the 
parties by registered mail, or in person, and that, except as to the 
date of payment of reparation, this order shall become effective 10 
days from and after such completed service. 

Done at Washington, D. C., this 17th day of January, 1942. 

Witness my hand and the seal of the Department of Agriculture. 

| SEAL | (S) Grover B. Hit, 

Assistant Secretary of Agriculture. 


(A. D. 31) 
Unitep STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. A. C. A. Docket No. 3986 


MARSHALL ANDERSON, Complainant v. PLAINVIEW Fruit ComPpANy, Respondent. 
Proceedings, Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 


In this proceeding, a complaint was filed by Marshall Anderson, 
of Los Angeles, California, against the respondent, Plainview Fruit 
Company, of Plainview, Texas, under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a). It is 
alleged that during the month of May 1940 in the course of interstate 
commerce, the complainant, by a contract in writing and telephone 
conversations, contemplating the shipment of the commodities in 
interstate commerce, sold to the respondent five truckloads of fresh 
fruits and vegetables, being perishable agricultural commodities, at 
an agreed price of $1,769.02 f. o. b.; that this produce, which was 
shipped by the complainant from loading points in the State of Cali- 
fornia, in interstate commerce to the respondent in Plainview, Texas, 
was of the kind and quality called for in the contract, and was ac- 
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cepted by the respondent from the complainant; that the respondent 
has failed, neglected and refused to pay the complainant the agreed 
purchase price therefor, except that there is a credit due the respond- 
ent of $58.08 on a truckload of watermelons handled by the complain- 
ant for the respondent’s account, leaving a net balance due the com- 
plainant of $1,710.94; and that the matters and actions set forth con- 
stitute a violation by the respondent of Section 2 of the Perishable 
Agricultural Commodities Act of 1930. The complainant prays that 
he be awarded damages and that the Secretary make such other and 
further orders and take such disciplinary action contemplated by 
section 8 of the act as may be deemed fit and proper in the premises, 

The application for a license under the Perishable Agricultural 
Commodities Act, submitted March 16, 1940, by Plainview Fruit 
Company, as the result of which license No. 67038 was issued by the 
Department, indicates that the respondent is a partnership composed 
of Ralph W. Rundle and Olin L. Byars.t Ralph W. Rundle filed 
an answer in this proceeding admitting the indebtedness alleged but 
pleading inability to pay, and stating that he has no defense to 
offer. Ollin L. Byars filed an answer alleging that Plainview Fruit 
Company was not and is not a partnership, but was owned by Ralph 
Rundle individually; that the said Ollin L. Byars was merely an 
employee of Ralph Rundle; and that the said Ollin L. Byars was not 
responsible for the obligation. He prays that he be not held liable 
for the account. Consequently, the only issue is the liability or 
lack of liability of Ollin L. Byars. 

A hearing was held at Plainview, Texas, December 10, 1941, before 
an examiner of the Department, at which the respondent, Ollin L. 
Byars, was present in person and was represented by his counsel, 
Harold M. LaFont. At the hearing, the examiner placed in evidence 
the depositions of Marshall Anderson and Ethel M. Ragan, taken 
at the request of the complainant after notice to the respondent. 

A number of witnesses were called in behalf of the respondent, 
Ollin L. Byars, in an effort to show that he was merely an employee 
of Ralph W. Rundle. Byars testified in his own behalf to the effect 
that he was employed by Rundle at $25 per week salary because of 
his wide acquaintanceship at Plainview, Tex., with the fruit and vege- 
table trade; that no articles of partnership were drawn up or papers 
of any sort covering the formation of the Plainview Fruit Company, 
and that he contributed nothing to the capital investment. He ad- 
mitted that the company letterhead bore his name, but stated that 
Rundle caused these letterheads to be printed without his knowledge. 
He did not make objection to the presence of his name on the letter- 
head after he learned of it. Byars testified also that he was the 


,} Sometimes written “Olin” and sometimes “Ollin.” 
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bookkeeper for the company, and he produced a ledger showing that 
he, as he stated he was authorized to do, drew certain amounts from 
the cash drawer from time to time as advances on his salary, 
against which he charged a weekly salary of $25. The account shows 
that he was not thus paid in full the stipulated salary. Byars also 
testified that he was to receive one-half of the profits, but he never 
received any profits because the venture did not prove to be success- 
ful. The business was started about January, 1940, and appears to 
have been terminated during the summer of 1941. Other witnesses 
in behalf of Byars testified that Byars. was merely an employee of 
Rundle. The signature card at the bank was produced, showing that 
R. Rundle was the only person authorized to draw against the com- 
pany’s bank account. 

Byars is now operating at the same location in Plainview, Tex., 
under the name of the “Byars Produce,” and as such Byars is a li- 
censee under the Perishable Agricultural Commodities Act as an indi- 
vidual at the present time. The license of respondent, Plainview 
Fruit Co., expired by failure of the company to renew it for 1941. 

The evidence presents the question whether Byars was in fact a 
partner in the company or merely an employee of Rundle. Byars, 
in his testimony, admitted that he knew that the application of the 
company for a license showed him as being a partner, and he stated 
he thought he signed the application. He said Rundle told him that 
it was necessary to make him, Byars, appear as a partner in order 
to get a license for the company. 

Since Byars represented himself as being a partner for the pur- 
pose of the respondent, Plainview Fruit Company, in obtaining a 
license under the Perishable Agricultural Commodities Act, and in 
permitting his name to remain on the letterhead of the company, he 
cannot now be heard to say that he was not a partner. 


FINDINGS OF FACT 


1. The complainant, Marshall Anderson, is an individual, whose 
post office address is 752 South Alameda Street, Los Angeles, Cali- 
fornia. The respondent, Plainview Fruit Company, during the time 
of the transactions involved herein, was a copartnership composed 
of Ralph W. Rundle, also known as Ralph Rundle and as R. Rundle, 
and of Ollin L. Byars, also known as Olin L. Byars, which had its 
place of business at Plainview, Tex., and during the time of the 
transactions here involved was duly licensed under the Perishable 
Agricultural Commodities Act of 1930, as amended. The license of 
the respondent, Plainview Fruit Company, expired March 19, 1941, 
for failure to renew it. Upon application dated March 11, 1941, the 
respondent, Byars, was granted a license to engage in business as the 
Byars Produce. 
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2. During the month of May, 1940, in the course of interstate 
commerce, the complainant sold to the respondent five truckloads 
of fresh fruits and vegetables, which were shipped from loading 
points in the State of California to Plainview, Texas. The respond- 
ent accepted the said merchandise, but has failed, neglected and 
refused to pay for the same. There is due the complainant therefor 
the sum of $1,710.94. 

3. The complaint was filed in this proceeding within the time pro- 
vided for the filing of claims seeking reparation under the Perish- 
able Agricultural Commodities Act, 1930, as amended. 


CONCLUSIONS 


The respondent has failed truly and correctly to account to the 
complainant, in violation of Section 2 of the Perishable Agricultural 
Commodities Act, 1930, as amended, in the amount of $1,710.94, and 
reparation should be awarded in favor of the complainant and 
against the respondent in that amount. The facts and circum- 
stances as herein set forth should be published by the Agricultural 
Marketing Service as provided by section 8 of the act. 


ORDER 


Ir Is Orverep that Marshall Anderson, whose post office address is 
752 Alameda Street, Los Angeles, California, be, and he hereby is, 
awarded reparation against the respondent, Plainview Fruit Com- 
pany and Ralph W. Rundle, also known as Ralph Rundle and R. 
Rundle, and Ollin L. Byars, also known as Olin L. Byars, partners, 
composing the Plainview Fruit Company, jointly and severally, in 
the sum of $1,710.94, with interest thereon at the rate of five percent 
per annum from June 1, 1940, until paid. 

Ir Is FurrHer Orperep that the respondent and the individual 
partners thereof shall pay such sum, together with interest thereon, 
to the complainant, as reparation, within thirty days from the date 
of this order, 

Ir Is FurtHer Orverep that the facts and circumstances as herein 
set forth shall be. published by the Agricultural Marketing Service, 
as authorized by section 8 of the Perishable Agricultural Commodi- 
ties Act, 1930, as amended. 

Ir Is FurrHer Orperep that a copy hereof shall be served on the 
parties by registered mail or in person, and that, except as to the 
date of payment of reparation, this order shall become effective 10 
days from and after such completed service. 

Done at Washington, D. C., this 17th day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[ SEAL | (S) Grover B. Hix, 
Assistant Secretary of Agriculture. 
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(A. D. 32) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. A. C. A. Docket No. 4075 


JoHN BARONE and HERMAN LUTZ, co-partners, trading as BARONE & LUTz, 
complainants v. JAKE MANGUNE and LEON MISTRETTA, co-partners, trading as 
M. & M. Propuce Company, respondents. Proceedings, Findings of Fact, 


Conclusions, and Order. 
PROCEEDINGS 


The complainants, above-named, of Tampa, Florida, allege in their 
complaint under the Perishable Agricultural Commodities Act, 1930, 
as amended (7 U.S. C. 1940 ed. 499a), that the respondents, named 
above, of New Orleans, Louisiana, purchased and accepted, in inter- 
state commerce, certain tomatoes and pears at the agreed total price 
of $527.50 and paid $300 in cash, leaving an unpaid balance of $227.50. 
It is alleged that the respondents’ failure to pay the purchase price 
in full was in violation of section 2 of the act. Reparation is prayed 
for in the amount of the unpaid balance. 

The record shows that a copy of the complaint was served upon the 
respondent, Leon Mistretta, at his home, 950 Frenchman Street, 
New Orleans, Louisiana, on October 30, 1941. Notwithstanding such 
service, the respondents have failed to file an answer to the complaint. 
A report of investigation, made by T. C. Curry of the Agricultural 
Marketing Service, Regulatory Section, Fruit and Vegetable Divi- 
sion, was mailed to the respondents at 19 French Market Place, New 
Orleans, Louisiana, on September 24, 1941. 

The respondents’ failure to file an answer is deemed to be an 
admission that the allegations of the complaint are true, and operates 
as a waiver of a hearing on the facts, (7 CFR 47.25 (c); 6 F. R. 
3508). Based upon the allegations in the complaint, the respondents’ 
failure to answer the complaint, and the report of investigation, 
findings of fact are made as follows: 


FINDINGS OF FACT 


1. The complainants, John Barone and Herman Lutz, are co- 
partners, trading as Barone & Lutz, at 2801 East Hillsboro Avenue, 
Tampa, Florida. 

2. The respondents, Jake Manguno and Leon Mistretta, are co- 
partners, engaged in the business of buying and selling perishable 
agricultural commodities under the firm name and style of M. & M. 
Produce Company, at New Orleans, Louisiana, and during all of 
the times and dates referred to in the complaint were subject to the 
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licensing provisions of the Perishable Agricultural Commodities Act, 
1930, as amended. 

3. On or about January 25, 1941, the complainants sold to the 
respondents, in interstate commerce, 300 lugs of tomatoes, 100 small 
crates of tomatoes, and 10 lugs of pears at the agreed price of $527.50, 
f. o. b. Tampa, Florida. The respondents paid the sum of $300, 
but they have failed and refused to pay the balance of the purchase 
price and there remains due and owing the complainants $227.50. 

4. The complaint was filed with the Agricultural Marketing Serv- 
ice within nine months from the date that the cause of action accrued. 


CONCLUSIONS 


It is concluded that the failure and refusal,of the respondents 
to pay the agreed purchase price of the tomatoes and pears, in full, 
was, and is, in violation of section 2 of the act. Reparation should 
be awarded the complainants in the amount of the unpaid pertion of 
the price. The facts and circumstances concerning the respondénts’ 


violation of the act should be published. 


ORDER 


Ir Is Orverep that the complainants, John Barone and Herman Lutz, 
co-partners, trading as Barone & Lutz, of Tampa, Florida, be, and 
they hereby are, awarded reparation against the respondents, Jake 
Mangun and Leon Mistretta, co-partners, trading as M. & M. Prod- 
uce Company, of New Orleans, Louisiana, in the amount of $227.50, 
with interest thereon at the rate of 5 percent per annum from 
February 1, 1941, until paid. 

Ir Is FurrHer Orverep that the respondents shall pay said sum, to- 
gether with interest thereon, to the complainants, as reparation, within 
30 days from the date of this order. 

Ir Is Furruer Orverep that the Agricultural Marketing Service shall 
publish the facts and circumstances concerning the respondents’ viola- 
tion of Section 2 of the Perishable Agricultural Commodities Act, 
1930, as amended, as provided by section 8 thereof. 

Ir Is FurrHer Orperep that a copy hereof shall be served upon the 
parties by registered mail, or in person, and that, except as to the 
date of payment of reparation, this order shall become effective 10 
days from and after such completed service. 

Done at Washington, D. C., this 19th day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ SEAL] (S) Grover B. Hix, 

Assistant Secretary of Agriculture. 
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(A. D. 33) 






UNITED STATES OF AMERICA 


BEFORE ‘THE SECRETARY OF AGRICULTURE 







Agricultural Marketing Service, P. A. C. A. Docket No. 4058 





M. ©. Racatz and L. C. RAGAtTz, partners, doing business as M. C. RAcAtz Com- 
PANY, Complainants v. SoromMon Tie & TIMBER COMPANY, INC., Respondent. 
Proceedings, Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 










This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a), insti- 
tuted by M. C. and L. C. Ragatz, partners doing business as M. C. 
Ragatz Company in East Grand Forks, Minnesota, as complainants, 
against Solomon Tie & Timber Company, Inc., of Cairo, Illinois, as 
respondent. The latter, it is charged, has, without reasonable cause, 
rejected a shipment of potatoes which it purchased from the com- 
plainants in interstate commerce. 

Copy of the complaint was served upon the respondent on Sep- 
tember 23, 1941, but it has neglected to answer. Therefore, under 
section 7 (a) of the act and the rules of practice thereunder (7 
C. F. R. 47.25 (c); 6 F. R. 3508), the respondent is deemed to have 
admitted the allegations of the complaint. 

The respondent, by telephone, contracted in the course of inter- 
state commerce to purchase from the complainants 36,000 pounds of 
potatoes at $399, delivered at Cairo, Illinois. In accordance with the 
contract, the complainants shipped a carload of potatoes from 
Fosston, Minnesota. - On the day following shipment, the respondent 
wired the complainants not to ship the potatoes until instructed to 
do so by the respondent. The complainants replied that the pro- 
duce had already been shipped, but, for the accommodation of the 
respondent, they caused the shipment to be held for a time at Minne- 
apolis. Upon arrival at Cairo, the potatoes were rejected by the 
respondent and the complainants resold them at Cairo for $375. 
They now seek reparation in the amount of $45.60, which comprises 
the loss on resale, demurrage of $6.60, and brokerage of $15. 

Since the claim involved is based upon an oral contract, the 
question arises as to whether a statute of frauds may be relied upon 
in defense. A statute of frauds can be effective only as a part of 
the substantive law of the place where the contract is made or as 
a limitation upon the remedies allowable in the forum in which relief 
is sought. Beale’s Conflict of Laws, Section 601.1. 

The law of the place of contract does not deny the complainants’ 
substantive right under the oral agreement. This agreement seems 
to have arisen from a telephone conversation between M. C. Ragatz 
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in East Grand Forks, Minnesota, and a representative of the re- 
spondent in Cairo, Illinois. According to the complaint, the con- 
tract became complete when the respondent’s representative accepted 
Ragatz’ offer to ship the potatoes specified on or before the following 
Friday. This being true, the contract was made in Illinois. Beale’s 
Conflict of Laws, Section 326.2. The Illinois statute of frauds does 
not apply to sales of personalty of a value less than $500. Jones’ 
Illinois Statutes Annotated, 1936, Section 121.08 (1). Even though 
the statute were considered to be a restriction upon substantive con- 
tractual rights, it would not affect the merit of the complainants’ 
claim since the potatoes involved were sold for only $399. 

The law of the forum offers no obstacle to the complainants’ re- 
covery on the oral contract. The Secretary’s authority, as such, to 
award reparation is not restricted by any statute of frauds or other 
limitation based upon the form of the contract between the parties. 

Moreover, it is generally held that a statute of frauds must be 
affirmatively pleaded. Williston on Sales (8rd Ed.), Sec. 71a. 


FINDINGS OF FACT 


1. The complainants, M. C. Ragatz and L. C. Ragatz, are partners 
doing business as M. C. Ragatz Company in East Grand Forks, Minne- 
sota. The respondent, Solomon Tie & Timber Company, Inc., a cor- 
poration whose post office address is Cairo, Illinois, holds a license 
under the Perishable Agricultural Commodities Act, 1930, as amended, 
which has been automatically suspended by the failure of the respond- 
ent to pay a reparation award under the act. 

2. On or about March 17, 1941, in the course of interstate commerce, 
the respondent orally contracted to purchase from the complainants 
36,000 pounds of potatoes at an aggregate agreed price of $399, de- 
livered at Cairo, Illinois. The contract became complete upon accept- 
ance by the respondent which was communicated by telephone from 
Cairo to East Grand Forks. 

3. On March 25, 1941, the complainants delivered the potatoes in 
accordance with this contract, but the respondent rejected them, with- 
out reasonable cause. 

4, Exercising reasonable prudence, the complainants resold the 
potatoes for $375, delivered at Cairo. The expenses of resale included 
demurrage of $6.60, and brokerage of $15. 

5. The complainants’ total loss resulting from the respondent’s re- 
jection of the potatoes amounts to $45.60, which comprises the $24 
difference between the contract and resale prices, the demurrage and 
the brokerage. 

6. An informal complaint was filed on March 29, 1941, and a formal 
complaint was filed on August 18, 1941, both of which dates were within 
nine months following the accrual of the complainants’ cause of action. 
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CONCLUSIONS 


The respondent has violated Section 2 of the Perishable Agricul- 
tural Commodities Act, 1930, as amended, by rejecting, without reason- 
able cause, the potatoes involved herein. The complainants have been 
damaged thereby to the extent of $45.60, and they should be awarded 
reparation in that amount with interest thereon. The facts and cir- 
cumstances, as herein set forth, should be published as provided in 
section 8 (a) of the act. 

ORDER 


Ir Is Orverep that the complainants, M. C. Ragatz and L. C. Ragatz, 
partners doing business as M. C. Ragatz Company, be, and they hereby 
are, awarded reparation against the respondent, Solomon Tie & Tim- 
ber Company, Inc., in the sum of $45.60, with interest thereon at the 
rate of five percent per annum from March 25, 1941, until paid. 

Ir Is FurrHer Orperep that the respondent shall pay said sum, with 
interest thereon, to the complainants, as reparation, within thirty 
days from the date of this order. 

Ir Is FurruHer Orverep that the Agricultural Marketing Service 
shall publish the facts and circumstances concerning the respondent’s 
violation of Section 2 of the Perishable Agricultural Commodities Act, 
1930, as amended, as authorized by section 8 (a) thereof, 

Ir Is FurrHEer Orperep that a copy hereof be served upon the parties 
by registered mail or in person, and that, except as to the date of 
payment of reparation, this order shall become effective ten days from 
and after such completed service. 

Done at Washington, D. C., this 20th day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[SEAL] (S) Grover B. Hi, 
Assistant Secretary of Agriculture. 


(A. D. 34) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. A. C. A. Docket No. 4049 
Louis Morris, Brut. Morris, and ANDREW Morris, partners doing business as 
Morris Bros. Fruir Co., Complainants v. E-Mer StutzMan, and/or Frank N. 
Powers doing business as PowErs Propuce Co., Respondents. Proceedings, 
Findings of Fact, Conclusions, and Order. - 


PROCEEDINGS 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a). The 
complainants, partners doing business as Morris Bros. Fruit Co., in 
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Los Angeles, California, charge the respondents. Elmer Stutzman, of 
Filer, Idaho, and Frank N. Powers, of Boise, Idaho, with failure to 
account with respect to a purchase of fresh citrus fruit in interstate 
commerce. 

A copy of the complaint was regularly served upon the respondents 
on August 29 and September 5, 1941, but they have neglected to answer 
and are in default. Therefore, under section 7 (a) of the act and 
the rules of practice issued thereunder (7 C. F. R., Ch. I, Pt. 47, 
Sec. 47.25 (c); 6 F. R. 3508), the respondents are deemed to have 
admitted the allegations of the complaint. 

On August 19, 1940, at Los Angeles, Calif., the complainants sold 
and delivered to Stutzman, in the course of interstate commerce, a 
quantity of citrus fruit, at an agreed price of $136.95. In payment 
of that sum, Stutzman endorsed and delivered to the complainants a 
check in the amount of $200.73, drawn by Powers on the First Secu- 
rity Bank of Idaho, located at Boise, Idaho. The amount by which 
the check exceeded the price was $63.78, and this sum was paid to 
Stutzman in cash by the complainants. This check was, in due course, 
presented for payment at the bank on which it was drawn, but was 
returned on account of insufficient funds. The check was immediately 
redeposited, and was again returned on account of insufficient funds. 
Protest fees and bank charges in the meantime brought the total 
amount involved up to $204.23. On September 5, 1940, the com- 
plainants wired Powers, informing him of the facts, and requested 
him to wire them the money plus protest fees. The complainants also 
aver that on the same date they wired Stutzman, informing him of 
the facts. They also aver that on the following day they received 
a wire from Powers stating that he was sending them the money by 
air mail, and requesting that the original check be returned to him; 
that on September 9, they received through the mail a new check 
in the amount of $204.23, and a request that the original check be 
returned ; and that in accordance with the request, the original check 
was returned to Powers. The new check, which was made payable to 
the complainants, was deposited in due course, and was returned on 
September 19, 1940, on account of insufficient funds. The check was 
thereafter put through the complainants’ bank for collection, but it 
was again returned on account of insufficient funds. The complain- 
ants seek reparation against the respondents in the sum of $204.23. 

If there is a basis of recovery in this proceeding, it must be under 
section 2 (4) of the act which makes it unlawful for a commission 
merchant, dealer, or broker “to fail or refuse truly and correctly to 
account promptly in respect of any transaction in any such commodity 
to the person with whom such transaction is had.” Since there is 
no evidence that Powers was a party to the transaction involving the 
sale and purchase of the fruit, it cannot be held that he engaged in 
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any unlawful conduct prohibited by the act. However, it should be 
observed that this party, by a letter dated September 6, 1940 (com- 
plainants’ Exhibit No. 4), wrote the complainants that he was enclos- 
ing a check for $204.23, and requested the return of the original 
check issued by him. Powers was a licensee under the act, and the 
evidence shows that he was acquainted with the fact that his check 
was being used by Stutzman to pay for a perishable agricultural com- 
modity shipped in interstate commerce. In the circumstances, his 
failure to make payment of the check, while not a violation of the 
act, contributed to the means whereby the complainants were deprived 
of the purchase price of their commodities. 

‘If Stutzman has violated the act, it is because of his failure to 
account with respect to—that is, failure to pay for—the fruit pur- 
‘chased from the complainants. He has filed no answer to the com- 
plaint and, therefore, his ground of defense, if any, is not disclosed 
hy the record. However, it is necessary to determine whether the facts 
set forth by the complainants establish a cause of action against 
Stutzman. In the first place, it is necessary to consider whether the 
acceptance of a check drawn by Powers in favor of Stutzman and 
endorsed by the latter to the complainants constitutes payment. The 
question whether the delivery of a check will be considered payment of 
an obligation depends upon whether the instrument was accepted as 
payment or merely as a means of payment. The courts almost unani- 
mously hold that the mere giving of a check is not, in absence of an 
expressed or implied agreement to the contrary, a payment or discharge 
of a debt. In all cases, the intent must be determined from the facts. 
In the instant proceeding, there is nothing in the record indicating 
that the complainants accepted the first check as payment of the pur- 
chase price of the fruit. When payment of the check was refused, 
the complainants, on September 5, 1940, notified both the maker of 
the check and Stutzman of that fact. There appears to be nothing 
in the conduct of the parties which would indicate an intention that 
the check in question was offered or accepted as absolute payment. 

The next question which requires consideration is whether the com- 
plainants’ acceptance of the second check extinguished the then exist- 
ing obligation and substituted a new one therefor. With respect to 
this matter, it is stated in 46 C. J. 591: 


“In accordance with the general rule, and in the absence of an agreement that 
the original obligation be extinguished and the new agreement substituted, the 
mere acceptance of the note or other obligation of a third person does not effect 
a discharge of the original obligation by way of novation but will be considered 
only as a conditional payment or the receipt of a collateral security.” 


The law of California provides that there may be novation “by the 
substitution of a new debtor in place of an old one, with intent to 
release the latter” (Civil Code Sec. 1531 (2)). With respect to the 
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necessity for an agreement in order to make a valid novation, the 
following principle is stated in 46 C. J. 600, 601: 

“In accordance with the general rule it is necessary, in order to effect a nova- 
tion involving the introduction of a new party, that there be a mutual agreement 
among the parties to the old and the new obligations whereby the new obligation 
is substituted for the prior one. Hence, in the absence of an agreement that 
the original obligation be extinguished and a new one substituted, there can be 
no novation. It is also essential that this new agreement be participated in 
and assented to by all the parties concerned, for unless all the parties to the old 
contract consent, it cannot be rescinded, and unless all the parties to the new 
contract consent, it canot be created.” 
aa ss ; : 
The evidence fails to disclose any express agreement that the parties 
intended to substitute a new obligation for an old one. In Peoples 
State Bank v. Pennello, 227 Pac. (Cal.) 190, the Court had before it 
the question whether there could be novation by implication. With 
respect to this matter, it stated at page 192: 

“Defendants argue that the release of the original debtor by novation of con- 

tract may be established by implication. It is conceded that such is the law. 
Such implication cannot arise, however, until there is evidence showing facts 
and circumstances from which it might be reasonably inferred that the creditor 
intended to release the old debtor or to extinguish the old obligation.” 
The mere acceptance of the second check does not afford sufficient basis 
for such an implication in this proceeding. There is no evidence that 
that check was accepted by the complainants as absolute payment. 
Even if there had been a novation, under such circumstances it could 
not have been effective until the second check had been paid. In Cooke 
v. McAdoo, 90 Atl. (N. J.) 302, 303, the Court said “for the legal rule 
is well-settled that, if an agreement intended as a novation is condi- 
tional, the novation can only take effect by the performance of the 
condition before the debt is extinct.” In view of the facts in this 
record, it cannot be said that there was novation by implication. 

This transaction took place on August 19, 1940. The complainants 
promptly presented the original check for payment. When payment 
was refused by the maker’s bank, both the maker and the payee of 
the check were notified by the complainants. The complainants there- 
upon took immediate steps to obtain payment and, in furtherance 
of that effort, accepted a new check which contained the protest fees 
incurred by virtue of the dishonoring of the original check. The 
second check was received on September 9, and was promptly pre- 
sented for payment. The complainants’ conduct indicates that they 
not only did not intend either check to be absolute payment, but 
they exercised reasonable care and diligence in attempting to obtain 
payment of the checks. Under the circumstances, they cannot be con- 
sidered as having deprived Stutzman of any right he may have had. 
There is no evidence to show that the procedure followed by the 
complainants resulted in any detriment to Stutzman. There is no 
evidence that he was misled or that he has suffered by reason of any 
change in conditions, In view of the foregoing, it must be concluded 
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that Stutzman was not released from the original obligation which he 
incurred in purchasing the fruit from the complainants. 

With respect to the amount of reparation claimed by the com- 
plainants, namely $204.23, the record shows that the purchase price 
of the commodities was $136.95. Included in the amount claimed as 
reparation is the sum of $63.78, which was paid by the complainants 
to Stutzman when they cashed the first check, amounting to $200.73, 
and $3.50 representing protest fees incurred in connection with the 
effort to collect payment on the check. Since the $63.78 was paid 
to Stutzman in connection with the sale of the commodities, this 
amount is deemed a proper item of recovery within the meaning of 
section 2 of the act. In this connection, see the case of Oakland Straw- 
berry Association v. M. A. Drogy et al., P. A. C. A. Docket No. 3843, 
where recovery was allowed for an item of cash advanced to respond- 
ents’ truck driver for use in buying gasoline for the return trip to 
respondents’ place of business. 


FINDINGS OF FACT 


1. The complainants, Louis Morris, Bill Morris and Andrew Morris, 
are partners doing business as Morris Bros. Fruit Co., at 766 Market 
Court, Los Angeles, California. 

2. The respondent, Elmer Stutzman, is an individual whose post 
office address is Filer, Idaho. The respondent, Frank N. Powers, is 
an individual doing business as Powers Produce Co., in Boise, Idaho. 
At the time of the transaction involved herein, both respondents were 
licensed under the Perishable Agricultural Commodities Act, 1930, 
as amended. 

3. On August 29, 1940, at Los Angeles, the complainants sold and 
delivered to the respondent Stutzman, in the course of interstate 
commerce, a quantity of citrus fruit, at an agreed price of $136.95. 

4. As payment of this sum, Stutzman gave the complainants a check 
issued by Powers and endorsed by Stutzman, in the sum of $200.73, 
and received therefor, in addition to the commodities purchased, the 
sum of $63.78, the difference between the face amount of the check 
and $136.95, the purchase price of the commodities. This check was 
deposited without delay by the complainants, but was dishonored 
and protested. 

5. The complainants, on or about September 9, 1940, after notifying 
both Stutzman and Powers that the check had been dishonored, re- 
turned the check to Powers upon his promise to issue another check 
payable to the complainants. The new check, in the amount of 
$204.23, which included $3.50 protest fees and bank charges, was 
thereafter received and deposited by the complainants, and it, too, 
was returned by the bank on account of insufficient funds. 
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6. The respondent Stutzman has failed to make payment for the 
perishable agricultural commodities purchased by him in the course 


of interstate commerce. 
7. The complaint filed herein was made within nine months after 


the transaction involved herein took place. 











CONCLUSIONS 






It is concluded that the respondent Stutzman has failed, in viola- 
tion of section 2 of the act, truly and correctly to account promptly 
in connection with the purchase of perishable agricultural commodi- 
ties shipped in interstate commerce. The complainants are entitled 
to an award of reparation in the sum of $204.23, and the facts and 
circumstances with respect to the violation should be published in 
accordance with section 8 of the act. 










ORDER 





Ir Is Orverep that the complainants, Louis Morris, Bill Morris, 
and Andrew Morris. partners doing business as Morris Bros. Fruit 
Co. of Los Angeles, Calif., be, and they hereby are, awarded repara- 
tion against the respondent Elmer Stutzman, of Filer, Idaho, in the 
sum of $204.23, with interest thereon at the rate of five percent per 
annum from August 19, 1940, until paid. 

Ir Is Furruer Orverep that the respondent Stutzman shall pay 
said sum, together with interest thereon, to the complainants, as 
reparation, within 30 days from the date of this order. 

Ir Is FurrHer Orperep that the complaint filed against the re- 
respondent Powers be, and the same hereby is, dismissed. 

Ir Is Furruer Orvertp that the facts and circumstances as herein 
set forth shall be published by the Agricultural Marketing Service, 
as authorized by Section 8 of the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

Ir Is Furruer Orverep that a copy hereof shall be served on the 
parties by registered mail or in person and that, except as to the 
date of payment of reparation, this order shall become effective 10 
days from and after such completed service. 

Done at Washington, D. C., this 23rd day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[sEAL] (S) Grover B. Hu, 
Assistant Secretary of Agriculture. 




























AGRICULTURE DECISIONS 


(A. D. 35) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Service, P. A. C. A. Docket No. 3985 


Tri-State SAtes AcENcy, Complainant v. GEorGe A. GAGNoNn, Respondent. 
Proceedings, Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 


In this complaint under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 1940 ed. 499a), the complainant, 
S. R. Wilkoff, doing business as the Tri-State Sales Agency, at Pitts- 
burgh, Pennsylvania, seeks reparation against the respondent, George 
A. Gagnon, an individual of Upper Frenchville, Maine. The basis 
of the complainant’s claim is that he negotiated the sale of 21 car- 
loads of potatoes, in interstate commerce, for and on behalf of the 
respondent, during the period from April 5, 1940, to March 17, 1941, 
both dates inclusive. The complainant claims that the reasonable 
value of his services in negotiating such sales as broker was $15 per 
carload, or a total of $315. The complainant alleges that the respond- 
ent paid $125, but has failed and refused to account for and pay the 
remaining balance amounting to $190, in violation of section 2 of the 
act. Reparation is prayed for in that amount. 

A copy of the complaint was served upon the respondent on May 
28, 1941. At the respondent’s request, which the complainant ap- 
proved, action upon the complaint was temporarily deferred. The 
respondent, under date of December 6, 1941, admits that the amount 
claimed by the complainant “has not been paid yet,” which statement 
is accepted as an admission of liability. 

Reparation will, therefore, be awarded the complainant in the full 
amount claimed in the complaint. 


FINDINGS OF FACT 


1. The Tri-State Sales Agency, named as complainant, is a trade 
name under which S. R. Wilkoff, an individual, operates as a broker 
at 2030 Smallman Street, Pittsburgh, Pennsylvania. 

2. The respondent, George A. Gagnon, of Upper Frenchville, 
Maine, is an individual and during all the times and dates referred 
to in the complaint was licensed as a dealer under the Perishable 
Agricultural Commodities Act, 1930, as amended. 

3. From April 4, 1940, to March 18, 1941, the complainant nego- 
tiated the sale, in interstate commerce, of a total of 21 carloads of 
potatoes for and on behalf of the respondent. The reasonable value 
of the complainant’s services amounted to $315, of which amount the 
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respondent has paid $125. There remains due and owing the com- 
plainant from the respondent the sum of $190, which amount the 
respondent has failed and refused to pay, or any part thereof. 

4, The complaint was filed with the Agricultural Marketing Serv- 
ice within nine months from the date that the cause of action accrued. 


CONCLUSIONS 


It is concluded that the respondent’s failure to account to the com- 
plainant and pay the balance due as brokerage fees was, and is, in 
violation of section 2 of the act. Reparation should be awarded 
the complainant in the amount of the unpaid balance. The facts 
end circumstances concerning the respondent’s violation of the act 
should be published. 

ORDER 


Ir Is Orperep that the complainant, S. R. Wilkoff, an individual 
doing business as the Tri-State Sales Agency, of Pittsburgh, Pennsyl- 
vania, be, and he hereby is, awarded reparation against the respond- 
ent, George A. Gagnon, of Upper Frenchville, Maine, in the amount 
of $190, with interest thereon at the rate of 5 percent per annum 
from February 3, 1941, until paid. 

Ir Is Furrner Orperep that the respondent shall pay said sum, 
with interest thereon, to the complainant, as reparation, within 30 
days from the date of this order. 

It Is Furruer Orperen that the Agricultural Marketing Service shall 
publish the facts and circumstances concerning the respondent’s 
violation of Section 2 of the Perishable Agricultural Commodities 
Act, 1930, as amended, as provided by section 8 thereof. 

Ir Is Furruer Orveren that a copy hereof be served upon the parties 
by registered mail, or in person, and that, except as to the time of 
payment and reparation, this order shall become effective 10 days 
from and after such completed service. . 

Done at Washington, D. C., this 23d day of January, 1942. 

Witness my hand and the seal of the Department of Agriculture. 

| SEAL] . (S) Grover B. Hm, 

Assistant Secretary of Agriculture. 


(A. D. 36) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Service, P. A. C. A. Docket No. 4054 
MICHAEL SWANSON Brapy Propuce Co., Complainant v. J. W. C. Bewy, doing 


business as BELL Propuce CoMpany, Respondent. Proceedings, Findings of 
Fact, Conclusions, and Order. 














AGRICULTURE DECISIONS 


PROCEEDINGS 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a), 
instituted by Michael Swanson Brady Produce Company, of Kansas 
City, Missouri, as complainant, against J. W. C. Bell of Durant, 
Oklahoma, as respondent. The latter is charged with failing to 
account with respect to a purchase of onions in interstate commerce. 

A copy of the complaint was served upon the respondent on Sep- 
tember 18, 1941, but he has neglected to answer. Therefore, under 
section 7 (a) of the act and the rules of practice thereunder (7 
C. F. R. 47.25 (c); 6 F. R. 3508), the respondent is deemed to have 
admitted the allegations of the complaint. 

On or about January 22, 1941, the respondent contracted to pur- 
chase from the complainant a carload of Minnesota No. 1 yellow 
onions in 50-pound sacks, at 90¢ per sack, delivered at Madill, Okla- 
homa, shipment to be made immediately from Kansas City, Missouri. 
A satisfactory delivery under the contract was effected on the follow- 
ing day by the shipment from Kansas City, Missouri, to Madill, 
Oklahoma, of a carload containing 720 50-pound sacks of onions of 
the grade specified. The respondent failed to notify the complainant 
within 24 hours thereafter that the onions had been rejected. There- 
fore, he must be deemed to have accepted the shipment under section 
46.2 (p) of the regulations under the act (7 C. F. R. 46.2 (p); 6 F. R. 
3497). Subsequently, the respondent refused to unload the produce 
because of his inability to pay the purchase price and, thereupon, the 
complainant diverted the shipment to Dallas, Texas, where it was 
resold for the respondent’s account. After application of the net 
proceeds from resale to the contract price, $159 remains due. The 
complainant seeks, and is awarded, reparation in that amount. 


FINDINGS OF FACT 


1. The complainant, Michael Swanson Brady Produce Company, is 
a corporation whose post office address is Second and Walnut Streets, 
Kansas City, Missouri. The respondent; J. W. C. Bell, an individual 
doing business as Bell Produce Company, in Durant, Oklahoma, 
was, at all times referred to in this proceeding, licensed under the 
Perishable Agricultural Commodities Act, 1930, as amended. 

2. On or about January 22, 1941, in the course of interstate com- 
merce, the respondent contracted to purchase from the complainant 
720 50-pound sacks of Minnesota No. 1 yellow onions at an agreed 
price of $648, delivered at Madill, Oklahoma, shipment to be made 
immediately from Kansas City, Missouri. 

3. On the day following, a satisfactory delivery was effected under 
the contract by the shipment, from Kansas City, Missouri, to the 
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respondent in Madill, Oklahoma, of a carload of onions of the quan- 
tity and quality specified. 

4. The respondent neglected to notify the complainant within 24 
hours after delivery that the onions had been rejected. 

5. Thereafter, the respondent informed the complainant that he 
would not unload the onions. In the exercise of reasonable prudence, 
the complainant diverted the onions to Dallas, Texas, and there sold 
them for the respondent’s account for $578.50 delivered. From this 
sum there was deducted $18 additional freight, $40.70 demurrage, 
$4.05 for labor, $6.75 storage, and $20 brokerage, leaving $489 as the 
net proceeds from resale. 

6. After application of the net proceeds of resale to the purchase 
price of the onions, $159 remains unpaid. 

7. An informal complaint was filed on May 5, 1941, and a formal 
complaint was filed on August 11, 1941, both of which dates were 
within nine months following the accrual of the complainant’s 
cause of action. 


















CONCLUSIONS 










The respondent has violated Section 2 of the Perishable Agricul- 
tural Commodities Act, 1930, as amended, by failing to account with 
respect to his purchase of the onions involved herein. The com- 
plainant, therefore, should be awarded reparation in the amount of 
$159, the unpaid balance of the purchase price of the onions, with 
interest thereon. The facts and circumstances, set forth herein, should 
be published as provided in section 8 (a) of the act. 








ORDER 










Ir Is Orverep that the complainant, Michael Swanson Brady Pro- 
duce Company, be, and it hereby is, awarded reparation against the 
respondent, J. W. C. Bell, doing business as Bell Produce Company, 
in the sum of $159, with interest thereon at the rate of five percent 
per annum from January 23, 1941, until paid. 

Ir Is FurrHer OrpeErEp that the respondent shall pay said sum, 
with interest thereon, to the complainant, as reparation, within thirty 
days from the date of this order. 

Ir Is Furtuer Orverep that the Agricultural Marketing Service 
shall publish the facts and circumstances concerning the respondent’s 
violation of Section 2 of the Perishable Agricultural Commodities 
Act, 1930, as amended, as authorized by section 8 (a) thereof. 

Ir Is Furrner Orveren that a copy hereof be served upon the parties 
by registered mail or in person, and that, except as to the date of 
payment of reparation, this order shall become effective ten days from 
und after such completed service. 
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Done at Washington, D. C., this 24th day of January, 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[SEAL] (S) Grover B. Hit, 
Assistant Secretary of Agriculture. 


(A. D. 37) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. A. C. A. Docket No. 3950 


Victor Fruit Growers, Inc., Complainant v. FRANK ANGELO, Respondent. Pro- 
ceedings, Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 


This proceeding was initiated by the filing of a complaint under 
the Perishable Agricultural Commodities Act, 1930, as amended (7 
U. S. C. 1940 ed. 499a). The complainant, Victor Fruit Growers, 
Inc., of Lodi, California, alleges that the respondent, Frank Angelo, 
of Moscow, Pennsylvania, unlawfully rejected at Scranton, Pennsy]- 
vania, a carload of grapes which he had purchased from the com- 
plainant, in interstate commerce, at a price f. 0, b. Victor, California. 
It is alleged that, upon resale of the rejected shipment, the com- 
plainant suffered a loss of $82.71. The respondent, Frank Angelo 
(or Frank Angelone) admits the purchase and alleges that he refused 
to accept the grapes because they were “found to be in a decayed and 
damaged condition and unfit for use or sale.” 

Since. the damages claimed are not in excess of $500, the parties 
have submitted evidence in the form of verified statements of fact, 
as authorized by section 6 (c) of the act. 

The record shows that the contract to purchase and sell was nego- 
tiated by the Shampanier Brokerage Co., of Scranton, Pennsylvania. 
The broker’s confirmation of sale describes the grapes as “U. S. #1 
Juice Zinfandels Small Black Brand open lugs.” The price was 
stated as $40 per ton f. o. b. Victor, California. The grapes were 
inspected by a Federal-State of California inspector on September 
7, 1940. The carload shipment, PFE 32725, consisted of 1,300 open 
lugs. The inspector certified that the quality and condition of the 
grapes were as follows: “Grapes mature, average sugar test 23.5%. 
Fairly well colored. Berries mostly fresh, some wilted ; well attached. 
In most lugs ranging from 2% to 12%, averaging 8% raisining, in 
many lugs none; less than 1% raisin berries. In most lugs none, in 
many lugs from 1% to 2% mold or decay, averaging less than one-half 
of 1% for carload.” The grade was specified as “U. S. No. 1 Juice.” 
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The respondent claims that he accepted a prior shipment of grapes 
from the complainant and due to their damaged condition, he lost 
“approximately $329,” and that the grapes in the car in question, 
PFE 32725, were in the “same damaged condition as the previous 
car.” Such statement is not supported by evidence. Moreover, the 
complainant’s loss on resale of the grapes in the car here in question 
is shown as $5 per ton, or $82.71, which indicates a damaged condi- 
tion substantially different from that claimed in connection with 
the prior carload. 

The record lacks any evidence to justify the respondent’s refusal 
to accept the shipment and indicates clearly that his rejection of the 
grapes was without reasonable cause. Reparation will be awarded 
the complainant to compensate it for the loss sustained. 


FINDINGS OF FACT 


1. The complainant, Victor Fruit Growers, Inc., is a corporation 
having its principal place of business at Lodi, California. 

2. The respondent, Frank Angelo (or Frank Angelone) is an 
‘ndividual whose post office address is Moscow, Pennsylvania. 

3. The respondent obtained license No. 71978 under the Perishable 
Agricultural Commodities Act, on January 16, 1941. His previous 
license terminated on or about November 20, 1940. 

4. On or about August 31, 1940, the respondent purchased from 
the complainant, in interstate commerce, 2 carloads of juice grapes 
through the Shampanier Brokerage Co., acting as agent for the 
buyer and seller, at the agreed price of $40 per ton f. o. b. Victor, 
California. 

5. The respondent accepted the first car shipped and paid the 
price thereof. Upon arrival of the grapes in the second car, PFE 
32725, at Scranton, Pennsylvania, the respondent refused to accept 
the shipment. Thereafter, the complainant resold the grapes to the 
Central Produce Company, of Pittston, Pennsylvania, at a price of 
&35 per ton f. o. b. Victor, California. 

6. The respondent’s rejection of the grapes was without reasonable 
cause, and the complainant suffered loss and was damaged thereby 
in the amount of $82.71, which sum has not been paid by the re- 
spondent, or any part thereof. 

7. The complaint was filed with the Agricultural Marketing Serv- 
ice within the time provided by the act for the filing of reparation 


complaints. 
CONCLUSIONS 


It is concluded that the respondent’s rejection of the grapes was 
in violation of section 2 of the.act. Reparation should be awarded 
the complainant to compensate it for the resulting damages. The 


451735—42—voL. 1, No. 1——_8 








110 AGRICULTURE DECISIONS A. D. 38 


facts and circumstances concerning the respondent’s violation of the 
act should be published. 





ORDER 






Ir Is Orpverep that the complainant, Victor Fruit Growers, Inc., 
a corporation of Lodi, California, be, and it hereby is, awarded 
reparation against the respondent, Frank Angelo (or Frank Ange- 
lone), of Moscow, Pennsylvania, in the amount of $82.71, with inter- 
est thereon at the rate of 5 percent per annum from September 10, 
1940, until paid. 

It Is Furtuer Orperep that the respondent shall pay said sum, with 
interest thereon, to the complainant, as reparation, within thirty days 
from the date of this order. 

Ir Is Furrner Orperrp that the Agricultural Marketing Service 
shall publish the facts and circumstances concerning the respondent’s 
violation of Section 2 of the Perishable Agricultural Commodities 
Act, 1930, as amended, as provided by section 8 thereof. 

Ir Is Furruer Orpverep that a copy hereof be served upon the parties 
by registered mail, or in person, and that, except as to the date of 
payment of reparation, this order shall become effective ten days 
from and after such completed service. 

Done at Washington, D. C., this 24th day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[SEAL] (S) Grover B. Hitt, 
Assistant Secretary of Agriculture. 






























(A. D. 38) 


BEFORE THE SECRETARY OF AGRICULTURE 








Agricultural Marketing Service, P. A. C. A. Docket No. 3867 





D. C. Stmmons, INC., Complainant v. PETER MARTorI’s Sons, INc., Respondent. 
Proceedings, Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 










The complainant, D. C. Simmons, Inc., of Utica, Miss., initiated 
this proceeding by the filing of its complaint under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 
§ 4992). The complainant asks for damages against the respondent, 
Peter Martori’s Sons, Inc., of New York, New York, in the amount 
of the unpaid portion of the sale price of an interstate carload ship- 
ment of tomatoes. The respondent has answered and has also filed a 
counterclaim wherein it asks for an affirmative award against the 
complainant, based upon a claimed breach of warranty. 
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Tn lieu of an oral hearing, evidence has been submitted by the parties 
in the manner authorized by section 6 (c) of the act. 

The purchase and sale agreement relating to the particular shipment 
described in the complaint was consummated through E. J. Geiger 
& Co., as the broker-agent of both parties. ‘The broker’s memorandum 
is dated June 18, 1940. The tomatoes to be delivered by the complain- 
ant were described by the broker as “one car Blue Bird Brand U.S. #1 
green wrapped Globe tomatoes, straight pack, 6 x 6 and larger, 
nothing larger than 5 x 5, at 70¢ per lug f. o. b. shipping point.” 
The memorandum carried, as a special agreement, a provision that 
the tomatoes were “to be U. S. #1 upon arrival.” Shipment from 
“Mississippi” was specified as “today” and the place of delivery was 
described as “Penn. R. R. Pier 29, New York City.” The purchase 
price amounted to $472.50. The.respondent paid $334.40. The re- 
spondent accepted the shipment and the complainant asks that it be 
awarded $138.10, the unpaid balance. 

The respondent states that the carload of tomatoes for which the 
complainant asks full payment, being car NRC 10753, was one of 
four carloads that were purchased at the same time and as one trans- 
action. The broker issued separate memoranda of sale. As to car NRC 
10753, the respondent contends that the tomatoes failed to grade U. S. 
No. 1 upon arrival of the car at the destination specified. The re- 
spondent accepted and paid the agreed price for two of the four cars 
but alleges that the tomatoes in cars NRC 10753 and NRC 10936 “were 
worth $322.07 less than they would have been worth” if they had been 
of the grade warranted. 

It is alleged further that prior to the commencement of the com- 
plainant’s action the matters in issue were compromised and settled 
and that the respondent paid the sums of $272.41 and $334.30 “in full 
satisfaction and discharge of the amounts claimed to be due.” The 
complainant, on the other hand, states that the amount of $272.41, 
being the amount offered by the respondent in settlement of the con- 
tents of car NRC 10936, was accepted, but that there was no acceptance, 
settlement, and satisfaction of its claim against the respondent for full 
payment of the sale price of the tomatoes shipped in car NRC 10753. 

The settlement negotiations were conducted by the broker with the 
respondent. The respondent’s offers of settlement seem to have applied 
to the two cars separately. The offers consist of specific amounts for 
each carload and two checks were forwarded. The complainant ac- 
cepted the respondent’s compromise offer of settlement for the toma- 
toes shipped in car NRC 10936, but declined to accept the respondent’s 
offer to pay $334.30 as full payment for the contents of car NRC 10753. 
A review of the evidence fails to indicate a satisfaction of the com- 
plainant’s claim against the respondent for the tomatoes shipped in 
car NRC 10753. 
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The respondent’s counterclaim rests upon an alleged breach of war- 
ranty with respect to the complainant’s tender of the tomatoes shipped 
in both of the last described cars. Since a settlement was alleged 
and payment of the price of the contents of car NRC 10936 was made, 
the respondent’s counterclaim will be considered in connection with 
car NRC 10753 only. The question is: Did the tomatoes conform 
to warranty at the time of their arrival at the pier of the Pennsylvania 
Railroad, New York City? 

It appears that the car arrived at Pier 28, on Float 507, at 7:45 p. m. 
June 22, 1940. Joint inspection for quality and condition of the 
tomatoes was made by the Binney Inspection Service and the Railroad 
Perishable Inspection Agency on Pier 28 at 7:40 p. m. June 23. The 
inspectors of the Binney Inspection Service certified, in part, as fol- 
lows: “Uniformly sized. Mature. Clean. Pale to fairly bright. 
Reasonable smooth. Range 0 to 16 average 7% full ripe and range 
12 to 52 average 32% turning ripe, balance green, 25% show light 
to moderate scars and blemishes and range 4 to 16 average 12% 
show grade defects. Fair quality.” The inspectors noted that decay 
ranged from 0 to 8 percent and averaged 5 percent. 

Inspection certificate issued by the Railroad Perishable Inspection 
Agency, covering the joint inspection, reads in part: “O to 16% av- 
erage 9% firm ripe; 12 to 52% average 22% turning, balance green 
except for decay; 0 to 16% average 9% defects, growth cracks and 
scars. No abnormal bruising in good order lugs; 0 to 8% average 
5% decay.” 

Federal inspection of 40 lugs made at 11 a. m. on June 25 shows 
that the tomatoes in these lugs contained 5% of grade defects, and 
15% showed sunken discolored spots and that these 40 lugs of to- 
matoes then failed “to grade U. S. No. 1 only on account of discol- 
ored spots noted.” Since the Federal inspection was made on the 
third day following arrival of the shipment at destination, and was 
based upon only 40 lugs of tomatoes out of a total of 675 lugs that 
were in the car on arrival, the statements contained in the certificate 
can not be considered as evidencing the quality, condition and grade 
of the entire shipment at the time of arrival. 

U. S. Standards for fresh tomatoes provide a tolerance at destina- 
tion for grade U. S. No. 1, of 10% defects, and in addition to the 
foregoing, of not more than 5% for soft ripe tomatoes, and not more 
than 5% for decay. The inspection certificate issued by the Binney 
Inspection Service fails to show definitely that these tolerances were 
exceeded, and the certificate issued by the Railroad Perishable In- 
spection Agency shows definitely that the grade defects and decay 
did not exceed such tolerance. 

For the reasons stated, it is concluded that the tomatoes conformed 
to the complainant’s warranty. This conclusion requires an award 
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of damages in the complainant’s favor in the amount of the unpaid 
portion of the price. 





FINDINGS OF FACT 






1. The complainant, D. C. Simmons, Inc., has its principal place of 
business at Utica, Mississippi. 

2. The respondent, Peter Martori’s Sons, Inc., is a corporation hav- 
ing its principal place of business at 338 Washington Street, New 
York, New York, and during all of the times and dates referred to 
in the complaint, was engaged in the business of buying and selling 
perishable agricultural commodities as a licensee, under the Perishable 
Agricultural Commodities Act, 1930, as amended. 

3. On June 18, 1940, the complainant sold, for delivery to the re- 
spondent in interstate commerce, at Pier 29 of the Pennsylvania 
Railroad in New York City, four carloads of tomatoes. It was speci- 
fied that the tomatoes would grade U. S. No. 1 “upon arrival” thereof 
at the destination specified. The agreed price was stated as 75 cents 
per lug for two carloads, and 70 cents per lug for two carloads. The 
respondent received, accepted, and paid the agreed price for two 
carloads at or about the time of the delivery thereof, and later paid 
the sum of $272.41 as a compromise settlement for the tomatoes 
shipped in car initialed and numbered NRC 10956. The complainant 
declined to accept the respondent’s compromise offer of settlement for 
the tomatoes in car NRC 10753. 

4. The tomatoes in car NRC 10753 were inspected on the day fol- 
lowing their arrival at destination by the Binney Inspection Service 
and the Railroad Perishable Inspection Agency. A Federal inspection 
was made of samples taken from 40 lugs of the tomatoes shipped in 
said car, NRC 10753, approximately three days following the arrival 
of the car. 

5. The weight of the evidence indicates that the tomatoes, at the 
time of the arrival of car NRC 10753 at Pier 28 of the Pennsylvania 
Railroad in New York City, graded U. S. No. 1 according to U. S. 
Standards applicable to a delivered sale of tomatoes. 

6. The respondent accepted the tomatoes in said car NRC 10753 
for the agreed total price of $472.50, and thereafter paid the com- 
plainant the sum of $334.40, leaving an unpaid balance of $138.10 
which has not been paid, nor any part thereof. 

7. The complaint and countercomplaint were filed within the time 
specified in the act for the filing of reparation complaints. 








































CONCLUSIONS 





It is concluded that the failure and refusal of the respondent to 
pay the agreed price in full, was, and is, in violation of section 2 of 
the act. The complainant should be awarded reparation in the amount 
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of the unpaid portion of the total price. The facts and circumstances 
concerning the respondent’s violation of the act should be published. 


ORDER 


Ir Is Orprrep that the complainant, D. C. Simmons, Inc., of Utica, 
Mississippi, be, and it hereby is, awarded reparation against the 
respondent, Peter Martori’s Sons, Inc., a corporation, having its prin- 
cipal place of business at 338 Washington Street, New York, New 
York, in the amount of $138.10, with interest thereon at the rate of 
five percent per annum from July 1, 1940, until paid. 

Ir Is Furruer Orperep that the respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within thirty days from the date of this order. 

Ir Is Furruer Orverep that the Agricultural Marketing Service 
shall publish the facts and circumstances concerning the respondent’s 
violation of Section 2 of the Perishable Agricultural Commodities 
Act, 1930, as amended, as provided by section 8 thereof. 

Ir Is Furrner Orperep that the respondent’s counterclaim be, and 
it hereby is, dismissed. 

Iv Is Furruer Orverep that a copy hereof shall be served upon the 
parties by registered mail, or in person, and that, except as to the 
date of payment of reparation, this order shall become effective ten 
days from and after such completed service. 

Done at Washington, D. C., this 25th day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[SEAL] (S) Grover B. Hit, 


Assistant Secretary of Agriculture. 


(A. D. 39) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. A. C. A. Docket No. 4063 


JoHN Bonura & Son, Inc., Complainant, v. CHartes D’ANTOoNI, Respondent. 
Proceedings, Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a), 
instituted by John Bonura & Son, Inc., of New Orleans, Louisiana, 
as complainant, against Charles D’Antoni, of Picayune, Mississippi, as 
respondent. It is alleged that, between November 5, 1938, and April 
13, 1940, the respondent purchased from the complainant, for ship- 









A.b.39 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 115 






ment in interstate commerce from New Orleans, Louisiana, to points 
outside that State, quantities of fresh fruits and vegetables for an 
aggregate price of $5,703.52. A statement of the respondent’s ac- 
count with the complainant respecting this produce is attached to the 
complaint. It shows that a balance of $176.03 remains unpaid. 
Reparation is sought in that amount. 

A copy of the complaint was served upon the respondent on Octo- 
ber 6, 1941, but he has neglected to answer. Therefore, under section 
7 (a) of the act and section 47.25 (c) of the rules of practice there- 
under (7 C. F. R. 47.25 (c); 6 F. R. 3508), he is deemed to have 
admitted the allegations of the complaint. 











FINDINGS OF FACT 











1. The complainant, John Bonura & Son, Ine., is a corporation 
whose post office address is 509 South Front Street, New Orleans, 
Louisiana. The respondent, Charles D’Antoni, an individual whose 
post office address is Picayune, Mississippi, has been licensed under 
the Perishable Agricultural Commodities Act, 1930, as amended, 
since June 17, 1939. 

2. Between November 5, 1938, and April 13, 1940, in the course of 
interstate commerce, the complainant sold to the respondent quan- 
tities of fresh fruits and vegetables at an aggregate price of $5,703.52. 
The produce was accepted by the respondent and transported by 
him from New Orleans, Louisiana, to points outside of that State. 

3. The respondent has paid $5,527.49 of the aggregate price, leav- 
ing an unpaid balance of $176.03. 

4. An informal complaint in this connection was filed on or before 
December 4, 1940, which was within nine months following the 
accrual of the complainant’s cause of action. 















< CONCLUSIONS 





The respondent has violated Section 2 of the Perishable Agricul- 
tural Commodities Act, 1930, as amended, by failing to account with 
respect to his purchase of the produce involved herein. The complain- 
ant, therefore, should be awarded reparation in the amount of $176.03, 
the unpaid balance of the aggregate purchase price of the produce, 
with interest thereon. The facts and circumstances, as herein set 
forth, should be published as provided in section 8 (a) of the act. 










ORDER 






Ir Is Orperep that the complainant, John Bonura & Son, Inc., be, 
and it hereby is, awarded reparation against the respondent, Charles 
D’Antoni, in the sum of $176.03, with interest thereon at the rate of 
five percent per annum from, April 13, 1940, until paid. 
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Ir Is Furtuer Orpverep that the respondents shall pay said sum, with 
interest thereon, to the complainant, as reparation, within 30 days 
from the date of this order. 

Ir Is FurrHer Orperep that the Agricultural Marketing Service 
shall publish the facts and circumstances concerning the respondent’s 
violation of Section 2 of the Perishable Agricultural Commodities 
Act, 1930, as amended, as authorized by section 8 thereof. 

Iv Is Furruer Orpverep that a copy hereof be served upon the parties 
by registered mail or in person, and that, except as to the date of 
payment of reparation, this order shall become effective ten days from 
and after such completed service. 
~ Done at Washington, D. C., this 26th day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[SEAL | (S) Grover B. Hix, 

Assistant Secretary of Agriculture. 


(A. D. 40) 


Unitep STATES oF AMERICA 
BrEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. A. C. A. Docket No. 4077 


WittiAM SHapiro, Inc., Complainant v. PHiL LESHINE & Co., INc., Respondent. 
Proceedings, Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 


The complainant, William Shapiro, Inc., a corporation whose ad- 
dress is 864 Washington Street, New York, New York, by formal 
complaint received in the Agricultural Marketing Service of the 
United States Department of Agriculture on September 10, 1941, 
seeks an award of reparation under the provisions of the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U. S. C. 1940 
ed. 499a), against the respondent, Phil Leshine & Co., 82 Silver Street, 
New Haven, Connecticut, for damages in the sum of $462.50, the 
amount due on four lots of carrots purchased by the respondent from 
the complainant for shipment from New York, New York, to New 
Haven, Connecticut. 

The formal complaint was served, by registered mail, on the re- 
spondent on October 23, 1941. An investigation was made by the Agri- 
cultural Marketing Service, and a copy of the report of investigation 
was also served on the respondent by registered mail. No answer 
has been filed by the respondent. In a letter dated March 26, 1941, to 
an official of the Agricultural Marketing Service, the respondent states. 
in substance, that no payment can be made at present but that “there 
is no doubt in my mind that by the first of May we will be able to take 
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care of thismatter.” Under the rules of practice promulgated to govern 
the enforcement of the act, the failure to file an answer shall be 
deemed to be an admission of the allegations of the complaint (7 C. F. 
R. 47.25 (c);6 F. R. 3508). 

It appears from the complaint and attached exhibits that on June 
18, 21, July 2, and July 6, 1940, the respondent purchased four lots 
of carrots from the complainant for shipment from New York, New 
York, to New Haven, Connecticut, at a total agreed price of $462.50. 
The respondent has paid no part of this amount, which it has admitted 
owing. 

FINDINGS OF FACT 

1. The complainant, William Shapiro, Inc., is a corporation whose 
address is 364 Washington Street, New York, New York. The re- 
spondent, Phil Leshine & Co., Inc., !s a corporation whose address 
is 82 Silver Street, New Haven, Connecticut, and, during all of the 
times mentioned in the complaint, was licensed under the Perishable 
Agricultural Commodities Act, 1930, as amended. 

2. On June 18, 21, July 2, and July 6, 1940, the respondent pur- 
chased from the complainant for shipment from New York, New 
York, to New Haven, Connecticut, four lots of carrots at the agreed 
total price of $462.50. 

3. The carrots were shipped in interstate commerce, and accepted 
by the respondent upon their arrival at destination. No part of the 
purchase price has been paid. 

4. The cause of action accrued the latter part of June and the first 
part of July 1940, and the informal complaint was filed on February 
20, 1941, which was within the nine months allowed by the act for 
the filing of claims for reparation. 


CONCLUSIONS 


The failure of the respondent to account to the complainant for the 
carrots purchased is a violation of the Perishable Agricultural Com- 
modities Act, 1930, as amended. Reparation should, therefore, be 
awarded in favor of the complainant for $462.50, with interest thereon; 
and the facts and circumstances, as herein set forth, should be pub- 
lished by the Agricultural Marketing Service, as authorized by section 
8 of the act. 

ORDER 

Ir Is Orverep that the complainant, William Shapiro, Inc., 364 
Washington Street, New York, New York, be, and it hereby is, awarded 
reparation against the respondent, Phil Leshine & Co., Inc., 82 Silver 
Street, New Haven, Connecticut, in the sum of $462.50, with interest 
thereon at the rate of five percent per annum from July 6, 1940, until 


paid. 
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It Is Fortuer Orpverep that said respondent shall pay said sum, to- 
gether with interest thereon, to the complainant, as reparation, within 
thirty days from the date of this order. 

It Is FurtuHer Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Service, 
as authorized by Section 8 of the Perishable Agricultural Commodities 
Act, 1930, as amended. 

Ir Is Furtuer Orverep that a copy hereof shall be served on the 
parties by registered mail or in person, and that, except as to the 
date of payment of reparation, this order shall become effective ten 
days from and after such completed service. 

Done at Washington, D. C., this 27th day of January 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[SEAL | (S) Grover B. Hux, 

Assistant Secretary of Agriculture. 


(A. D. 41) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Service, P. A. C. A. Docket No. 4071 


ALTuRAS CiTRUs Fruit Co., Inc., Complainant v. A. S. Burton, Inc., Respondent. 
Proceedings, Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 


It is alleged in the complaint in this proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 
499a), that the Alturas Citrus Fruit Co., Inc., of Alturas, Florida, 
consigned a shipment of oranges to the respondent, A. S. Burton, Inc., 
of New York, New York, for sale on that market. The oranges moved 
in interstate commerce from a Florida loading point and were sold 
by the respondent at New York, New York, on or about June 21, 1941. 
It is alleged that the respondent has “failed, neglected, and refused 
to render an account sales or to pay the complainant the net proceeds” 
of the sales made. The complainant asks that reparation be awarded 
in the amount of $315.95. 

The respondent has filed an answer wherein the receipt and sale of 
the oranges are admitted. It claims that it mailed a check to the 
complainant on or about June 21, 1941, for $315.95. The respondent 
states that the check “has never been returned to” it and that before 
a duplicate check will be issued, the complainant should furnish a 
bond to protect the respondent against “double payment” in the event 
the check should be presented for payment by a third party. 
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Evidence has been submitted in the manner authorized by section 
6 (c) of the act. 

The mere issuance of a check does not constitute payment by the, 
maker. As against the payee, a payor’s check constitutes payment 
only when it is accepted by the bank in which the payor has a deposit, 
and is charged to the maker’s account. Delivery of a check to the 
payee is a prerequisite to payment. While the deposit of a check in 
the mail may constitute a constructive delivery thereof, the respondent 
in the instant case has failed to show upon what bank the check was 
drawn, and whether the respondent had a sufficient deposit therein 
to enable the bank to accept the check if it had been presented for 
payment in due course. Furthermore, there is not sufficient proof 
of the mailing of the check. Such proof is essential in view of the 
denial by the complainant that the check was received. For the rea- 
sons stated, an order should be entered awarding reparation to the 
complainant in the full amount of the net proceeds which the respond- 
ent admits having received from the sale of the complainant’s property. 


FINDINGS OF FACT 


1. The complainant, Alturas Citrus Fruit Co., Inc., is a corporation 
having its principal place of business at Alturas, Florida. 

2. The respondent, A. S. Burton, Inc., is a corporation having its 
principal place of business at New York, New York, and, during all 
the times and dates referred to in the complaint, was licensed to en- 
gage in the business of buying and selling perishable agricultural com- 
modities as required by the provisions of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

3. On or about June 21, 1941, the respondent received from the com- 
plainant, in interstate commerce, 164 boxes of oranges and sold them 
in the New York market for the account of the complainant, but there- 
after failed to deliver to the complainant an account or report of the 
sale of the oranges, and failed to pay the complainant the net proceeds 
derived from the sale thereof. 

4. The evidence is insufficient to support the claim of the respondent 
that on June 21, 1941, it mailed an account of sales and a check in the 
amount of $315.95 to the complainant. The complainant received 
neither a report of the sale nor the check which the respondent claims 
to have mailed. 

5. There remains due and owing to the complainant, from the re- 
spondent, the sum of $315.95. 

6. The complaint was filed with the Agricultural Marketing Service 
within nine months from the date the cause of action accrued. 
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CONCLUSIONS 


It is concluded that the respondent’s claim that a check was mailed 
to the complainant is not supported by the evidence. The respondent’s 
failure to account and pay to the complainant the net proceeds was, 
and is, in violation of section 2 of the act. Reparation should be 
awarded the complainant in the amount of the net proceeds, and the 
facts and circumstances concerning the respondent’s violation of the 


act should be published. 
ORDER 


Ir Is Orverep that the complainant, Alturas Citrus Fruit Co., Inc., a 
corporation of Alturas, Florida, be, and it hereby is, awarded repara- 
tion against the respondent, A. S. Burton, Inc., a corporation of New 
York, New York, in the amount of $315.95, with interest thereon at 
the rate of 5 percent per annum from June 21, 1941, until paid. 

Ir Is FurtHerep Orverep that the respondent shall pay said sum, 
with interest thereon, to the complainant, as reparation, within 30 
days from the date of this order. 

Ir Is Furruer Orperep that the Agricultural Marketing Service 
shall publish the facts and circumstances concerning the respondent’s 
violation of Section 2 of the Perishable Agricultural Commodities Act, 
1930, as amended, as provided in section 8 thereof. 

It Is Furruer Orperep that a copy hereof be served upon the par- 
ties by registered mail, or in person, and that, except as to the date 
of payment of reparation, this order shall become effective ten days 
from and after such completed service. 

Done at Washington, D. C., this 30th day of January, 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[ sEAL | (S) Grover B. Hu, 
Assistant Secretary of Agriculture. 


(A. D. 42) 


UniTreD STATES OF AMERICA 
3EFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. A. C. A. Docket No. 4072 


In re: A. S. Burton, Inc., and Wa. E. Burron, General Manager, Respondents. 
Proceedings, Findings of Fact, Conclusions, and Order, 


PROCEEDINGS 


This is a proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S. C. 1940 ed. 449a). The respond- 
ents are charged in the complaint with having failed to account in 
full to various shippers of perishable agricultural commodities, in 
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interstate commerce. It is alleged that the respondents received the 
perishable agricultural commodities during the months of May, June, 
July, and August 1941, sold them for the account of the several ship- 
pers, and “failed, neglected, and refused to account and remit in full” 
to the several consignors the “net returns realized for these consign- 
ments,” in repeated and flagrant violation of section 2 of the act. 
The complaint was regularly served upon the respondents on Decem- 
ber 1, 1941. Neither of the respondents has denied the charges made. 
By letter dated December 13, 1941, A. S. Burton, Inc., by Wm. E. 
Burton, explained that efforts were being made to have the several 
shippers agree to accept 10 percent of the amounts due and owing 
them in settlement of their claims. On January 14, 1942, there was 
filed with the hearing clerk a stipulation signed by A. S. Burton, 
Inc., by Wm. E. Burton, General Manager, by Wm. E. Burton, indi- 
vidually, and by Charles W. Bucy, of the Office of the Solicitor. It 
appears from such stipulation that, during the period stated above, 
the respondents failed and refused to account in full in connection 
with their acceptance and sale, in interstate commerce, of a large 
number of shipments of perishable agricultural commodities. The 
sums shown and admitted to be due and owing to the several ship- 
pers amount to approximately $6,551.80. The facts concerning these 
shipments were stipulated to be as follows: 


STIPULATED FACTS 


1. The respondent corporation was incorporated June 10, 1940, 
under laws of the State of New York, and although the officers are 
reported to be Joe Devlin, President, Wm. Welch, Vice-President 
and Robert Custis, Secretary, these individuals have shown little 
active interest in the corporation, its affairs being under the direct 
management and control of the respondent, Wm. E. Burton. 

2. The respondent corporation was issued license No. 72617, under 
the Perishable Agricultural Commodities Act, as amended (7 U.S. C. 
1940 ed. 499a), on February 19, 1941, and this license remains in 
effect until February 19, 1942, but has been surrendered to the Agri- 
cultural Marketing Service for cancellation, with a letter from the 
respondent corporation dated November 6 and signed by Wm. E. 
Burton, in which it was stated that the corporate respondent had dis- 
continued engaging in the business of handling perishable agricul- 
tural commodities. 

3. On or about May 5, June 6, and June 7, 1941, A. C. Logan & 
Son, Parrish, Florida, consigned by truck to the respondent corpora- 
tion, about 2,029 lugs of tomatoes, in interstate commerce, which the 
corporation sold at private sale for the approximate net sum of 
$1,532.78, after all charges and expenses had been deducted. 
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4. On or about May 13, 1941, the Minneola Growers Packing Com- 
pany, Minneola, Florida, consigned to the respondent corporation, 
in interstate commerce, approximately 420 boxes of oranges in car 
WFEX 65103, which the corporation sold at auction and realized 
therefrom in net returns the approximate net sum of $620.94 after 
the deduction of all expenses and charges. 

5. On or about June 7, 1941, the Alturas Citrus Fruit Company, 
Inc., Alturas, Florida, consigned to the respondent corporation, in 
interstate commerce, by boat, approximately 164 boxes of oranges, 
which the corporation sold at auction in New York City, realizing 
therefrom the approximate net sum of $315.95, after all expenses and 
charges had been deducted. 

6. On or about June 18 and June 20, 1941, K. J. Mears, Atlantic, 
Virginia, consigned in interstate commerce to the respondent at New 
York, New York, by truck, approximately 502 packages of snap beans, 
which the respondent sold at private sale for the approximate net 
sum of $426.98, after deduction of charges and expenses. 

7. On or about June 13, to June 15, 1941, the Dixie Fruit Distribu- 
tors, Inc., Winter Haven, Florida, consigned to the respondent corpo- 
ration at New York, New York, in interstate commerce, car FGEX 
34477 containing approximately 420 boxes of oranges, FGEX 51215 
containing approximately 524 boxes of oranges, BREX 78289 con- 
taining approximately 404 boxes of oranges, FGEX 49323 containing 
approximately 420 boxes of oranges, and FGEX 15887 containing 
approximately 420 boxes of oranges, which the respondent corporation 
received and sold at auction in New York, New York, and realized 
therefrom in net returns the approximate sum of $1,895.42, after 
all charges, expenses and advances had been deducted. 

8. On or about June 27, July 3, and July 5, 1941, the Dixie 
Fruit Distributors, Inc., Winter Haven, Florida, also shipped in 
interstate commerce to the respondent corporation at New York, 
New York, under a joint account arrangement, car PFE 43588 con- 
taining approximately 420 boxes of oranges, FGEX 14991 contain- 
ing approximately 404 boxes of oranges, and FGEX 19421 
containing approximately 402 boxes of oranges, and to this con- 
signor there is due from the respondent corporation, one-half of 
the net returns of approximately $1,931.49. 

9. On or about June 25, 1941, C. B. Martin, Cowpens, South 
Carolina, consigned in interstate commerce to the respondent in 
New York, New York, approximately 612 baskets of peaches, which 
the respondent corporation sold at private sale and realized there- 
from the approximate net sum of $430.10, after deducting all 
expenses and charges. 

10. On or about June 27, 1941, Blake Grant, of Kingman, Maine, 
consigned in interstate commerce to the respondent corporation in 
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New York, New York, car MDT 3207 containing approximately 
384 sacks of potatoes which the respondent sold at private sale 
and realized therefrom the approximate net sum of $434.36, after 
charges and expenses had been deducted. 

11. On or about June 29, 1941, C. R. Boynton, Kingman, Maine, 
consigned to the respondent corporation, in interstate commerce, 
‘var MDT 17322 containing approximately 433 bags of potatoes, 
which the respondent sold at private sale and realized therefrom the 
approximate net returns of $419.67, after expenses and charges had 
been deducted. 

12. On or about July 6, 1941, C. T. Maddrix, Windsor, North Caro- 
lina, consigned by truck in interstate commerce to the respondent cor- 
poration, at New York, New York, approximately 335 lugs of toma- 
toes which the corporation sold privately for the approximate net 
sum of $358, after deducting expenses and charges. 

13. On or about July 20 and July 28, 1941, W. T. Holland, Salis- 
bury, Maryland, consigned in two trucks to the respondent corpora- 
tion at New York, New York. in interstate commerce, approximately 
341 lugs of tomatoes, which the corporation sold privately for the 
net sum of $70.21, after deduction of charges and expenses. 

14. On or about July 24, 1941, H. D. Booker, Lottsburg, Virginia, 
consigned by truck in interstate commerce to the respondent corpo- 
ration at New York, New York, approximately 527 lugs of tomatoes, 
which the corporation sold at private sale and realized therefrom 
the approximate net returns of $126.74, after deduction of charges 
and expenses. 

15. On or about July 26, 1941, Marion B. Odom, Blackville, 
S. C., consigned in interstate commerce to the respondent corpo- 
ration at New York, New York, a load of watermelons in car 
ACL 17064, which the corporation sold at auction and realized 
therefrom the approximate net returns of $31.50, and a load of 
peaches in. car BREX 75472, which the corporation sold at private 
sale for the approximate net sum of $147.99, these net returns 
being realized after payment of charges and expenses. The respond- 
ent corporation paid this consignor an advance of $65, after which 
there remained a balance in net returns for these two consignments 
of $114.49. 

16. On or about July 29, 1941, S. W. Dolby &.Son, White Haven, 
Maryland, consigned by truck in interstate commerce to the re- 
spondent corporation at New York, New York, approximately 480 
lugs of tomatoes which the corporation sold privately for the ap- 
proximate net sum of $157.71, after expenses and charges had been 
deducted. 
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17. On or about August 8 and August 11, 1941, S. H. Phillips, 
Hurlock, Maryland, consigned in interstate commerce to the re- 
spondent corporation in New York, New York, two truckloads con- 
taining approximately 555 crates of cantaloups, which the respondent 
sold at private sale and realized therefrom about $236.99 in net 
returns, after the deduction of charges and expenses. 

18. On or about August 8, 1941, J. B. Robinson & Company, Sea- 
ford, Delaware, consigned by truck in interstate commerce to the 
respondent corporation in New York, New York, approximately 
361 crates of cantaloups, which respondent corporation sold _pri- 
yately and realized therefrom in net returns about $169.14, after 
‘deducting charges and expenses. 

19. On or about August 8, 1941, V. A. and J. H. Moore, Seaford, 
Delaware, consigned by truck in interstate commerce to the re- 
spondent corporation, New York, New York, approximately 297 
crates of cantaloups, which respondent corporation sold at private 
sale and realized therefrom in net returns about $199.53, after 


deducting expenses and charges. 

20. On or about August 15, 1941, E. A. Venable & Company, Sea- 
ford, Delaware, consigned by truck in interstate commerce to the 
respondent corporation in New York, New York, approximately 309 


crates of cantaloups, which the respondent sold privately for the 
approximate net sum of $151.89, after deducting expenses and charges. 

21. On or about August 17, 1941, I. T. Hastings, Laurel, Delaware, 
consigned by truck to the respondent corporation at New York, 
New York, in interstate commerce, approximately 48 crates of canta- 
loups and approximately three hampers of snap beans, which the 
corporation sold privately for the approximate net sum of $17.09, 
after deducting expenses and charges. 

22. During the approximate period from August 16 to August 
21, 1941, Marshall EF. Hastings, Seaford, Delaware, consigned to 
the respondent corporation at New York, New York, in. interstate 
commerce, approximately seven truckloads containing 396 crates 
and bushel baskets of cantaloups, which the corporation sold _pri- 
vately for about the total net sum of $250.02, after deducting 
expenses and charges. 

23. On or about August 16, 1941, Roy Hobbs, Union, Maine, con- 
signed by truck in interstate commerce to the respondent corpora- 
tion in New York, New York, about six crates of huckleberries, 
which the corporation sold privately for the approximate net returns 
of $19.63, after deducting expenses and charges. 

24. The respondents aforesaid failed and neglected to account and 
remit in full promptly to the above-mentioned consignors the net 
returns realized for the consignors mentioned in items 3 to 7, inclu- 


sive, and items 10 to 23, inclusive. 
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25. With respect to items 8 and 9, the respondents did not account 
and remit in full promptly the amounts specified but claim a right 
of offset by reason of the consignor having shipped to the respond- 
ents some 4,000 odd cases of oranges instead of 11,000 cases as per 
alleged agreement. 

26. With respect to the items referred to in paragraph 24, the 
respondents have entered into, during November and December, 
1941, or are now negotiating agreements for the reduction or satis- 
faction of the amounts due the named consignors by means of partial 
or installment payments thereon. 

27. It was further stipulated and agreed that “The Secretary of 
Agriculture may consider the facts herein stipulated, together with 
the pleadings previously filed in this proceeding, as the record in 
this proceeding, and without hearing or further notice to the parties 
enter such order as he deems justified by such record.” 


CONCLUSIONS 


It is concluded that the failure of the respondents, A. S. Burton, 
Inc. and Wm. E. Burton, its General Manager, promptly to account 
and pay in full to the several shippers the net proceeds of sales of 
perishable agricultural commodities, made by them for and on behalf 


of the shippers, were flagrant and repeated violations of section 2 of 
the act. An order should be made revoking the license that was 
heretofore issued to A. S. Burton, Inc. 


ORDER 


Ir Is Orverep that license No. 72617, heretofore issued to the re- 
spondent, A. S. Burton, Inc., under the provisions of the Perishable 
Agricultural Commodities Act, 1930, as amended, be, and it hereby is, 
revoked. 

Ir Is Furruer Orperep that a copy hereof shall be served upon the 
respondents by registered mail, or in person, and that this order shall 
become effective 10 days from and after such completed service. 

Ir Is Furruer Orperep that the Agricultural Marketing Service 
shall publish the facts and circumstances concerning the respondents’ 
repeated and flagrant violations of the Perishable Agricultural Com- 
modities Act, 1930, as amended, as provided by section 8 thereof. 

Done at Washington, D. C., this 30th day of.January 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[sEAL] (S) Grover B. Hit, 
' Assistant Secretary of Agriculture. 
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PROCEEDINGS 










The complainant, Seaboard Produce Distributors, Inc., of Onley, 
Virginia, by formal complaint received in the Agricultural Marketing 
Service of the United States Department of Agriculture on Octo- 
ber 11, 1941, seeks an award of reparation under the provisions of the 
Perishable Agricultural Commodies Act, 1930, as amended (7 
U. S. C. 1940 ed. 499a), against the respondents, William Shapiro 
and Julius Cohen, doing business as New England Produce Distrib- 
utors, Springfield, Massachusetts, for damages in the amount of 
$1,319.60, the amount due for five truckloads of sweet potatoes pur- 
chased by the respondents from the complainant for shipment from 
loading points in Accomac County, Virginia, to Springfield Massa- 
chusetts. 

The formal complaint and report of investigation were mailed to 
the respondents on October 22, 1941, in accordance with the regula- 
tions (7 CFR 47.24; 6 F. R. 3508), but the documents were reurned 
undelivered with a notation “unclaimed”. On October 30, 1941, the 
formal complaint and the report of investigation were sent to an 
employee of the Department at Hartford, Conn., for personal service 
on either of the partners of the respondent firm. Service was made 
on Julius Cohen on November 6, 1941, in Springfield, Massachusetts. 
No answer has been filed and, therefore, this proceeding may be 
disposed of under the regulations without an oral hearing (7 CFR 
47.25 (c); 6 F. R. 3508). 

It appears from the complaint and the attached exhibits that on 
September 4, 6, 10, and 11, 1941, the respondents purchased five truck- 
loads of sweetpotatoes from the complainant for shipment from load- 
ing points in Accomac County, Virginia, to Springfield, Massachusetts, 
at the total agreed price of $1,319.60, After the respondents accepted 
delivery of the potatoes they failed to make payment therefor. 
Thereupon, the Seaboard Produce Distributors, Inc., made- a com- 
plaint to the Agricultural Marketing Service, which proceeded to 
investigate the matter. In a telegram dated October 8, 1941, ad- 
dressed to the Agricultural Marketing Service, the respondent Cohen 
stated: “I have no intent to withheld [withhold] payment of this 
bill and will pay as soon as I am able to earn some money.” 
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FINDINGS OF FACT 


1. The complainant, Seaboard Produce Distributors, Inc., is a 
corporation whose post office address is Onley, Virginia. 

2. The respondents, William Shapiro and Julius Cohen, are part- 
ners trading as New England Produce Distributors, Springfield, 
Mass., and, during all of the times mentioned in the complaint, were 
licensed under the Perishable Agricultural Commodities Act, 1930, 
as amended. 

3. On September 4, 6, 10, and 11, 1941, the respondents purchased 
from the complainant for shipment from loading points in Accomac 
County, Virginia, to Springfield, Massachusetts, five truckloads of 
sweet potatoes at the agreed price of $1,319.60. No part of the 
purchase price has been paid. 

4. The cause of action accrued during the early part of September 
1941, and the formal complaint was filed on October 11, 1941, which 
was within the nine months allowed under the act for the filing of 


a claim for reparation. 
CONCLUSIONS 


The failure of the respondents to account to the complainant for 
any part of the purchase price of the sweet potatoes purchased from 


the complainant is a violation of the Perishable Agricultural Com- 
modities Act, 1930, as amended; reparation should, therefore, be 
awarded in favor of the complainant for $1,319.60, with interest 
thereon; and the facts and circumstances, as herein set forth, should 
be published by the Agricultural Marketing Service, as authorized by 


section 8 of the act. 
ORDER 


Ir Is Orverep that the complainant, Seaboard Produce Distributors, 
Inc., be, and it hereby is, awarded reparation against the respondents, 
William Shapiro and Julius Cohen, partners, trading as New Eng- 
land Produce Distributors, Springfield, Massachusetts, in the sum 
of $1,319.60, with interest thereon at the rate of five percent per 
annum from September 11, 1941, until paid. 

Ir Is FurtHer Orverep that the respondent shall pay said sum, to- 
gether with interest thereon, to the complainant, as reparation, within 
thirty days from the date of this order. 

It Is Furrner Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Service, 
as authorized by Section 8 of the Perishable Agricultural Commodities 
Act, 1930, as amended. 

Ir Is FurrHer Orverep that a copy hereof shall be served on the 
parties, by registered mail or in person, and that, except as to the 
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date of payment of reparation, this order shall become effective 10 
days from and after such completed service. 

Done at Washington, D. C., this 30th day of January 1942. 
* Witness my hand and the seal of the Department of Agriculture. 


(S) Grover B. H111, 


[ SEAL | 
Assistant Secretary of Agriculture. 
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